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INTRODUCTION

The Comptroller of Public Accounts Statewide Procurement Divi-
sion (SPD) publishes the Texas Grant Management Standards
(TxGMS), developed under the authority of Chapter 783 of the
Texas Government Code, to promote the efficient use of public
funds in local government and in programs requiring cooperation
among local, state, and federal agencies!

TXGMS, as required by Chapter 783 of the Texas Government Code,
includes (1) uniform and concise language for any assurances that
a local government is required to make to a state agency and (2)
a compilation of standard financial management conditions that
comprise generally applicable policies and procedures for the
accounting, reporting, and management of funds that state agen-
cies require local governments to follow in the administration of
grants and contracts.? The term “assurance” refers to a statement
of compliance with federal or state law that is required of a local
government as a condition for the receipt of grant or contract
funds.’

TxGMS applies only to transactions subject to Chapter 783 of the
Texas Government Code. Accordingly, TxGMS is not an exhaustive
compilation of every statute, rule, and policy that may pertain to
a particular grant. Although TxGMS provides Uniform Assurances
and Standard Financial Management Conditions, TxGMS does not
provide step-by-step guidance to agencies for general grant man-
agement.

The term “grant program manager” as used in TXGMS refers to
any state agency personnel who are involved in the administra-
tion of grant programs. Grant program managers are expected
to have a practical understanding of the fundamental aspects of
grant management and be familiar with the associated terminol-
ogy. Certain key concepts and policies for grants and contracts,
therefore, are provided only for the limited purpose of facilitating
the use of TXGMS. Legal citations are included throughout TxGMS
to provide assistance to the reader. Also, a list of acronyms and
abbreviations, a glossary of terms, and additional resources are
provided in Appendix 1, Appendix 2, and Appendix 3, respectively.

TXGMS is not legal advice. Agencies are expected to be knowl-
edgeable about legal requirements within their enabling statutes
and any state or federal law associated with their operations.
Grant program managers are advised to seek assistance from their
agency legal counsel to ensure compliance with applicable state

! TEX. GOV'T CODE §§ 783.002, 783.004.
2 TEX. GOV'T CODE §§ 783.003, 783.005-006.
3 TEX. GOV'T CODE § 783.003.
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and federal law as well as the best practices implemented by their
agency.

TxGMS (version 2.0) applies to grants and contracts that begin on
or after October 1, 2024. If a state agency adds funds to a grant
that existed before September 1, 2025, TXGMS (version 2.0) will
apply to it from that point forward, unless the state agency specifi-
cally indicates that TxGMS (version 2.0) will not apply. TXGMS may
also be applied to grants and contracts by agreement between
the parties.

TxGMS superseded the State of Texas Uniform Grant Management
Standards (UGMS) issued by the former Texas Procurement and
Support Services (TPASS) division of the Comptroller. SPD is the
successor to TPASS. Consequently, any reference to TPASS in
forms, templates, or other publications held by a state agency is
now a reference to SPD. All published materials and informal guid-
ance issued by TPASS are no longer current, and state agencies
are directed to update and, as applicable, replace the outdated
materials with the current SPD documents.

In January 2021, TxGMS was first published as Version 1.0. Modi-
fications made to these standards are described in the Version
History in each subsequent edition. A current version of TXGMS is
maintained by SPD and is available on the Comptroller’s website.*

SPD will periodically review and update this publication. SPD may
post a notification on the Comptroller’s Office website of any occur-
rence (for example, change in law) that affects these standards
prior to the formal update to TXGMS. Inquiries regarding TxGMS
should be directed to SPD via email at txgms@cpa.texas.gov.

4 The Comptroller's website is located at comptroller.texas.gov.
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BACKGROUND

The Uniform Grant and Contract Management Act was enacted in
1981 and codified in 1991 as Chapter 783 of the Texas Government
Code. The Uniform Grant Management Standards (UGMS), first
published by the Office of the Governor in June 1982, addressed
the U.S. Office of Management and Budget (OMB) Circulars A-102
(Grants and Cooperative Agreements With State and Local Gov-
ernments), A-87 (Cost Principles for State, Local and Indian Tribal
Governments), and A-128 (Audits of State and Local Governments).
The UGMS were periodically modified over the years for consis-
tency with various OMB circulars and conformance with state law
and practices.

The administration of the Uniform Grant and Contract Manage-
ment Act transferred from the Office of the Governor to the Comp-
troller in 2011. In 2014, the OMB streamlined the requirements of
eight circulars into one consolidated set of federal guidance titled
“Uniform Administrative Requirements, Cost Principles and Audit
Requirements for Federal Awards” commonly referred to as the
Uniform Guidance. For federal grant programs governed by 2
CFR Part 200, TXGMS incorporates the Uniform Guidance and the
implementing regulations of the Federal agencies. TXGMS (ver-
sion 2.0) incorporates substantive changes to 2 CFR Part 200 that
went into effect October 1, 2024.

SCOPE

Applicability to Certain Transactions

State agencies, unless specifically excluded by statute,® are
required to use the Uniform Assurances and the Standard Finan-
cial Management Conditions, developed under Chapter 783 of the
Texas Government Code, in their grants and contracts with local
governments.® For purposes of Chapter 783 of the Texas Govern-
ment Code, a “state agency” is a state board, commission, depart-
ment, or office having statewide jurisdiction, but does not include
a state college or university.” The term “local government” refers
to a municipality, county, or other political subdivision of the state,
but does not include a school district or other special-purpose
district.?

Chapter 783 of the Texas Government Code, by its terms, does not
apply to all grant programs. However, compliance with all or part
of Chapter 783 of the Texas Government Code may be mandated
by other state law. Chapter 2105 of the Texas Government Code,
for instance, states that “Chapter 783 applies to agencies and pro-
viders for the purpose of block grant administration.”

Care should be taken when construing a statute to determine the
particular entities and types of transactions governed by Chapter
783 of the Texas Government Code because the defined terms
of various statutes may not be consistent® By way of example,
the definition for “agency” found in Chapter 2105 of the Texas
Government Code is not the same as the “state agency” defini-

°  Forexample, see Section 15.008 of the Texas Water Code that provides: “The law
regarding uniform grants and contract management, Chapter 783, Government
Code, does not apply to a contract under Subchapter F, H, I, K, or P, or to a
contract relating to an economically distressed area or nonborder colonia under
Subchapter C.” Similarly, Section 231.002(c) of the Texas Family Code provides:
“The agreements or contracts between the [Title IV-D agency] and other state
agencies or political subdivisions of this or another state, including a consortium
of multiple states, and agreements or contracts with vendors for the delivery of
program services are not subject to Chapter 771 or 783, Government Code.”

6 TEX. GOV'T CODE § 783.007(a).

" TEX. GOV'T CODE § 783.003.

8 TEX. GOV'T CODE § 783.003.

® TEX. GOV'T CODE § 2105.008.

1 For example, Section 32.045(c) of the Texas Health and Safety Code provides in
pertinent part: “A grant awarded under this section is governed by Chapter 783,
Government Code, and rules adopted under that chapter.” Some statutes, on the
other hand, only apply the cost provisions. For instance, Section 7.067(c) of the
Texas Water Code requires that “Money used for administrative costs under this
subsection must be used in accordance with Chapter 783, Government Code.”

2
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tion from Chapter 783 of the Texas Government Code." Likewise,
a “provider” for administering state block grants™ comprises a
larger number of entities than the local governments identified in
Chapter 783 of the Texas Government Code.®

TXxGMS, which includes the Uniform Assurances and the
Standard Financial Management Conditions, may not apply to
every state agency grant program or public sector financial
assistance programs. TxGMS applies to state grants that are
made to local governments (per Government Code Chapter 783).
The Comptroller does not publish guidelines for state grants to
other entities, such as non-profits and individuals. Many agencies
choose to adopt TXGMS standards for other grant processes
(for example, grants to non-profits), but these are administered
through grant agreements, not through a statutory requirement.
Consequently, unless state law—other than Chapter 783 of the
Texas Government Code—specifies compliance with Chapter
783 of the Texas Government Code, TXGMS does not apply to the
following types of financial assistance:

e cooperative agreements;

* non-cash contributions or donations of property (including
donated surplus property);

e direct appropriations;
e food commodities;

* |oans;

* |oan guarantees;

e interest subsidies; or

® insurance.

Chapter 2105 of the Texas Government Code defines “agency” as the Health

and Human Services Commission, the Department of State Health Services,

the Texas Department of Housing and Community Affairs, the Texas Education

Agency, the Department of Aging and Disability Services, and any other

commission, board, department, or state agency designated to receive block

grant funds. TEX. GOV'T CODE § 2105.001.

2 The term “block grant” means a program resulting from the consolidation
or transfer of separate federal grant programs, including federal categorical
programs, so that the state determines the amounts to be allocated or the
method of allocating the amounts to various agencies or programs from the
combined amounts, including a program consolidated or transferred under the
Omnibus Budget Reconciliation Act of 1981 (Pub. L. No. 97-35). TEX. GOV'T
CODE §2105.001.

3 A “provider” refers to any a public or private organization that receives block

grant funds or may be eligible to receive block grant funds to provide services

or benefits to the public, including a council of government, a community
action agency, or a private new community developer or nonprofit community
association in a community originally established as a new community
development program under the former Urban Growth and New Community
Development Act of 1970 (42 U.S.C. Section 4511 et seq.). TEX. GOV'T CODE §
2105.001.

1 TEX. GOV'T CODE § 783.007(a
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A determination as to whether TxGMS applies to a particular trans-
action involves the application of statutorily defined terms to pro-
gram-specific facts. In the event of a conflict between TXGMS and
applicable federal or state law, federal law generally prevails over
state law and state law prevails over TXGMS. To further consistency
and accountability across federal and state grant programs, some
state agencies may choose to apply TXGMS by rule or contract to
all entities that receive grant funds regardless of whether TxGMS
is mandated by statute. Consultation with agency legal counsel,
therefore, is recommended when a state agency is determining
whether and to what extent the agency, grantees, subrecipients,
and contractors are required to comply with TxGMS.

Authorization of Agency-Specific
Variation

A state agency subject to Chapter 783 of the Texas Government
Code is required to use the Uniform Assurances and the Standard
Financial Management Conditions in its grants and contracts with
local governments unless a federal statute or regulation or a state
statute requires or specifically authorizes a variation A state
agency may establish a variation from the Uniform Assurances
or Standard Financial Management Conditions set forth in TXxGMS
only by rule in accordance with Chapter 2001 of the Texas Govern-
ment Code.® If a state agency desires to establish a variation to
the Uniform Assurances and the Standard Financial Management
Conditions, the state agency must (1) state a reason for the varia-
tion along with the proposed rule, and the reason must be based
on the applicable federal statute or regulation or state statute and
(2) file a notice of each proposed rule that establishes a variation
from Uniform Assurances or Standard Financial Management Con-
ditions with SPD.®

5 TEX. GOV'T CODE § 783.007(b
6 TEX. GOV'T CODE § 783.007(c)-(d). Submit a notice of each proposed rule to
xgms@cpa.texas.gov.
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Incorporation of Federal Uniform Guidance
and Implementing Regulations

For federal grant programs governed by 2 CFR Part 200, TxGMS
incorporates the Uniform Guidance and the implementing regula-
tions of the federal agencies that are effective on TxGMS publica-
tion date. To ensure a seamless adoption of changes to federal
law and regulation, TXGMS is automatically amended to include all
modifications to the Uniform Guidance and any associated federal
agency implementing regulations that occur subsequent to TxGMS
publication date.

4 | Texas Grant Management Standards — Version 2.0
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KEY CONCEPTS - STATE AGENCY GRANTS

Grant-Making Authority

Chapter 783 of the Texas Government Code regulates the inter-
governmental coordination of grant and contract management
activities between certain state agencies and local governments.
Chapter 783 does not authorize any state agency or local gov-
ernment to accept or administer grant funds. Accordingly, the
authority for a particular state agency or unit of local government
to apply for, receive, administer, and make grants is found in law
other than Chapter 783.

Appropriated Funds

A state agency grant program may be financed by more than one
source, such as state money, federal money, gifts, and donations.
Grant funds, depending on the particular grant program, may
be held within the State Treasury or outside the State Treasury.
It is important to note that federal money deposited in the State
Treasury does not become “state funds” in the sense that state
law and only state law thereafter governs its disposition.” When
the General Appropriations Act (GAA) authorizes a state agency to
accept federal funds, the funds are appropriated to the receiving
agency and the agency may expend the funds for the purposes for
which federal grant, allocation, aid, payment, or reimbursement
was made.”®

Grants and Contracts

In the administration of state and federal grant programs, the
terms “grant” and “contract” are not synonymous. The decision
whether to use a grant agreement or a procurement contract to
formalize the transaction between the state agency and the entity
receiving the program funds depends on the nature of the parties’
relationship.

For purposes of TxGMS, the term “contract” refers to the legal
instrument by which a recipient or subrecipient conducts procure-
ment transactions under a state or federal grant® Unless other-
wise defined by applicable Texas law, the term “grant” refers to an
expenditure of funds from the State Treasury to a person or entity
that does not directly provide consideration or a benefit to the

17 Tex. Att'y Gen. Op. No. S-100 (1953).
8 General Appropriations Act, House Bill 1, 88th R.S. at Article IX, Section 13.01.
1 See generally 2 CFR § 200.1.

state in exchange for the funds.?® The term “grant” may also refer
to a legally enforceable document tied to such an expenditure. For
federal grant programs subject to the Uniform Guidance, a grant
agreement is a legal instrument of financial assistance between a
federal agency and a recipient or between a pass-through entity
and a subrecipient that is used to enter into a relationship, the
principal purpose of which is to transfer anything of value to carry
out a public purpose authorized by a law of the United States.”

Grants may be awarded to fund a specific need or to further
policy by incentivizing specific programs. Grants may be awarded
through non-competitive processes, where recipients demon-
strate they meet the minimum qualifications to receive available
funds, or through a competitive selection process where qualified
applicants are evaluated through a selection process to receive
grant awards. Agencies should review all legal requirements that
may apply to the selection of grantees. All grants are subject to
compliance reporting, which, under the terms of the grant award
closeout, may continue beyond the term of the grant.

The state agency or pass-through entity is responsible for mak-
ing case-by-case determinations to determine whether the entity
receiving the state funds is a sub-grantee or a contractor.2 The
distinguishing characteristics of the subrecipient and contrac-
tor roles are based on the substance of the relationship and not
the term used by the parties to describe their relationship.? It is
imperative that the role of subrecipient and contractor be correctly
determined for each transaction in order to ensure compliance
with the laws and rules applicable to the relationship. lllustrations
of the possible relationships resulting from federal grant awards
and state grant awards are provided, respectively, in Appendix 4

and Appendix 5.

20 Miscellaneous Expenditures - Grants and Honoraria policy located in eXpendit
State Purchase Policies at https://fmx.cpa.texas.gov/fm/pubs/purchase/misc
?section=grants&page=grants.

2 See generally 2 CFR § 200.1.

22 See generally the Reporting Requirements for the Annual Financial Reports
of State Agencies and Universities related to State Pass-Throughs at https://
fmx.cpa.texas.gov/fmx/pubs/afrrptreq/pass-through/index.php?section=st-
pass-through&page=st-pass-through; 2 CFR § 200.331 (distinguishing
subrecipient and contractor relationships). For federal grants, a Subrecipient
vs. Vendor Determination Checklist is available for state agencies on the
Comptroller's website at: https://fmx.cpa.texas.gov/fmx/pubs/afrrptreq/pdf,
SubrecipientvsVendorDetermination.pdf.

% 2CFR §200.331.
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State Fiscal Management

Overview

One of the duties of the Comptroller is keeping the state’s books.
The Fiscal Management Division acts as the state’s chief accoun-
tant. The Fiscal Management Division’s general accounting duties
include the maintenance of accounts to show the purposes for
which expenditures are made and the provision of proper account-
ing controls to protect state finances. In order for the Comptrol-
ler to issue a warrant or initiate an electronic funds transfer, the
agency submitting the claim must properly audit the claim and
verify the payment would serve a proper public purpose. The Fis-

cal Management Division conducts post-payment audits of agen-
cies’ expenditures to ensure compliance with applicable laws,
rules, and policies.

Information regarding state expenditures is located on the Fiscal
Management Division’s website, FMX.2* FMX includes citations
to relevant statutes, administrative rules, judicial decisions, and
attorney general opinions. Inquiries from state agencies regard-
ing expenditure matters may be directed to the Expenditure
Assistance Section within the Fiscal Management Division at
expenditure.assistance@cpa.texas.gov or 512-475-0966.

Certain Fiscal Policies

Withholding and Offset

The Comptroller is generally prohibited from issuing payment to
a person who has been properly reported to the Comptroller as
being indebted to the state or having a tax delinquency. State
agencies must verify a person’s hold status for (1) payments made
with local funds (funds held outside the State Treasury and (2) pay-
ment card purchases over $500.%

Verification of warrant hold status within seven days of contract
execution is not required if a contract will be paid using funds held
in the Treasury. ?° State agencies must not proceed with purchases
made with local funds or payment card purchases over $500 until
the warrant hold has been released, unless:

24 The Comptroller's FMX website is located at https://fmx.cpa.texas.gov/fmx/.

% Restricted Expenditures - Persons Indebted to State policy located in eXpendit
State Purchase Policies posted at https://fmx.cpa.texas.gov/fm/pubs
purchase/restricted/?section=indebted&page=persons_indebted.

26 TEX. GOV'T CODE § 2252.903(a).

27 Restricted Expenditures - Persons Indebted to State policy located in eXpendit
State Purchase Policies posted at https://fmx.cpa.texas.gov/fm/pubs
purchase/restricted/index.php.

(1) the contract requires the agency’s payments under the con-
tract to be applied directly toward eliminating the person’s
debt or delinquency, and

(2) the requirement described in paragraph (1) specifically

applies to any debt or delinquency, regardless of when it
arises.”

Payments made through the Uniform Statewide Accounting Sys-
tem (USAS) are automatically checked for holds. However, for writ-
ten contracts paid with funds outside the State Treasury, the state
agency must manually conduct the warrant hold status check.

The Comptroller is authorized to offset state payments against
a person’s state debt and issue a payment to the person for any
remaining amount. Disbursements of state grant funds are subject
to warrant hold and may be used to offset state debt.

Payments made in whole or in part with federal funds or required
by federal law, on the other hand, are exempt from the state’s war-
rant hold program.? To prevent warrant offset, the paying state
agency must release the warrants within 30 days of the payment
date. For federal grant programs, the state agency issuing the pay-
ment should (1) review the TINS 6204 Report (Held Warrant Report
for Issuing Agency) every day to identify any warrants that are
on hold and issued with federal funds and (2) promptly complete
the “Warrant Release or Reinstatement Request Form” for each
held warrant that includes federal funds. The Assistance Listings
Number (ALN) or appropriate federal statutory reference must be
provided on the warrant release form.*

Use of State Money or Property for Private
Purposes

The Texas Constitution generally prohibits giving away state
money or property or using state resources for private purposes.®'
An expenditure of public funds for a legitimate public purpose to
obtain a clear public benefit, however, is not a prohibited grant of
public funds,* as long as there are sufficient controls on the trans-

28 TEX. GOV'T CODE § 2252.903(b).

2 TEX. GOV'T CODE § 403.055(i).

30 Releasing Held Warrants - Federal Funds policy located in the TexPayment
Resource Guide at https://fmx.cpa.texas.gov/fm/pubs/payment/warr_hold/
index.php?s=release&p=federal.

3t Tex. Const. art. Ill, § 51 (“Legislature shall have no power to make any grant or
authorize the making of any grant of public moneys to any individual, association
of individuals, municipal or other corporations whatsoever.”); Tex. Const. art. Il
§ 52 (“Legislature shall have no power to authorize any county, city, town or other
political corporation or subdivision of the State to lend its credit or to grant public
money or thing of value in aid of, or to any individual, association or corporation
whatsoever.”); and Tex. Const. art. XVI, § 6 (“No appropriation for private or
individual purposes shall be made, unless authorized by this Constitution.”).

32 See Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 740 (Tex. 1995).
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action to ensure that the public purpose is carried out.® State law
also prohibits the misuse of governmental resources.** Examples
of misuse of state money or property include the payment of gratu-
ities and making purchases without statutory authority.*

Distribution of Grant Funds

Distributions of state and federal grant funds must comply with
applicable laws and rules, including applicable fiscal policies.
State agencies are responsible for ensuring that expenditures are
not made for unauthorized purposes. Information regarding per-
mitted and prohibited expenditures is located on the Comptroller’s
Fiscal Management Division website (FMX).

A disbursement of grant funds occurs either as a reimbursement
or an advance. Under the reimbursement method, the grantee is
repaid for money actually spent on allowable expenses. In con-
trast, the advance method of funding provides that grant funds are
disbursed in advance of the grantee incurring expenses. A state
agency must distribute appropriated grant money on a reimburse-
ment or an as-needed basis unless:

¢ otherwise provided by statute, or

e the agency determines another distribution method is neces-
sary for the purposes of the grant.*

For federal grant programs, state law may not apply to a particular
expenditure to the extent necessary to avoid conflict with an appli-
cable federal law or regulation.¥” In the event an expenditure is
not explicitly addressed by state law, rule, or fiscal policy, the state
agency’s expenditure must comply with Governmental Accounting
Standard Board (GASB) standards.®

33 Tex. Att’y Gen. Op. No. J-0484 (2002).
3% TEX. PENAL CODE § 39.02(a)(2).

% Restricted Expenditures - Misuse of State Money or Property policy located in
the eXpendit State Purchase Policies at https://fmx.cpa.texas.gov/fm/pubs
purchase/restricted/index.php?section=misuse&page=property misuse.

% Miscellaneous Expenditures - Grants and Honoraria policy located in
eXpendit State Purchase Policies posted at https://fmx.cpa.texas.gov/fm/
pubs/purchase/misc/?section=grants&page=grants. See generally 2 CFR §§
200.305(b), 200.208(b)(1) for circumstances where advance payment is the
default payment method for federal grant programs.

37 SeeTEX. GOV'T CODE § 660.003(f) (“A travel expense may be paid or reimbursed
according to the requirements of an applicable federal law or regulation, and
this chapter does not apply to the extent necessary to avoid conflict with an
applicable federal law or regulation.”).

% Texas law requires compliance with GASB Standards. TEX. GOV'T CODE §§
321.013(b), 403.013(c). Texas also follows the requirements and guidelines
provided in GASB pronouncements (statements, interpretations, technical
bulletins and concepts statements). See the Reporting Requirements for
the Annual Financial Reports of State Agencies and Universities related to
Governmental Accounting Standards Board at https://fmx.cpa.texas.gov/fmx/
pubs/afrrptreq/introduction/index.php?section=gasb&page=gasb.

STATEWIDE PROCUREMENT DIVISION

Statewide Single Audit

Each year, the State Auditor’s Office conducts a Statewide Single
Audit for the State of Texas. The Statewide Single Audit both sup-
ports the Annual Comprehensive Financial Report (ACFR) provided
to the Governor and constitutes an organization-wide audit of the
state for purposes of the Uniform Guidance.®®

For the federal compliance portion of the Statewide Single Audit,
the State Auditor’s Office audits the Schedule of Expenditures of
Federal Awards (SEFA) in relation to the ACFR. The SEFA captures
federal funds expended by state agencies. Each state agency that
makes federal expenditures during the fiscal year is required to
submit its federal expenditures in the SEFA web application.*® The
Comptroller prepares the SEFA by using the self-reported SEFA
data. In addition, grant money passed between state agencies
must be reported on the State Grant Pass-Through Schedule using
the State Pass-Through Reporting (SPTR) web application. State
agencies receiving federal awards from non-state agencies may
have additional obligations under the Uniform Guidance.”

Statewide Cost Allocation Plan

Certain state agencies provide accounting, computing, payroll and
other statewide support services as centralized service costs. To
ensure that the costs incurred for these central governmental ser-
vices are accounted for appropriately, the Office of the Governor
prepares a Statewide Cost Allocation Plan (SWCAP) each year that

(1) identifies the costs of providing statewide support services
to each state agency;

(2) allocates to each state agency an appropriate portion of the
total costs of statewide support services;

(3) identifies, to the extent possible, the amount of federally
reimbursable indirect costs in each allocated portion; and

(4) develops and prescribes a billing procedure that ensures
each state agency is billed for all costs allocated to the
agency for which the agency is not obligated to pay another
state agency under other law.*

3 TEX. GOV'T CODE § 403.013(c); 2 CFR Part 200, Subpart F.

40 See generally Reporting Requirements for the Annual Financial Reports of State
Agencies and Universities related to Federal Pass-Throughs at https://fmx.
cpa.texas.gov/fmx/pubs/afrrptreq/pass-through/index.php?section=pass-
through&page=pass-through.

# See Single Audit Report Package at https://fmx.cpa.texas.gov/fmx/finrpt

42 TEX. GOV'T CODE § 2106.002.
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The Comptroller bills each agency for the allocated portion of
statewide costs based on the SWCAP. The SWCAP is also used to
obtain reimbursement from the federal government for allowable
costs incurred by central service agencies for services allocable to
federal programs.®

State Ethics Laws

A state officer* or state employee* may not have a direct or indi-
rect interest, including financial and other interests, or engage in
a business transaction or professional activity, or incur an obliga-
tion of any nature that is in substantial conflict with the proper
discharge of the officer or employee’s duties in the public inter-
est.*® By statute, state officers and employees must comply with
certain ethical responsibilities and disclosure obligations.*’ The
consequences for noncompliance may include a void contract,*
personal liability for ultra vires acts, or a criminal penalty.® For
specific information regarding the professional standards appli-
cable to a particular agency or a position within an agency, state
employees or officers may consult with their agency legal counsel.

4 https://fmx.cpa.texas.gov/fmx/approp/swcap/a022 002.php

4 A “state officer” is an elected officer, an appointed officer, a salaried appointed
officer, an appointed officer of a major state agency, or the executive head of a
state agency. TEX. GOV'T CODE §572.002(12).

4 A“state employee” is an individual, other than a state officer, who is employed by
a state agency, Texas appellate courts or the Texas Judicial Council, either house
of the Texas legislature or a legislative agency, council, or committee, including
the Legislative Budget Board, Texas Legislative Council, State Auditor’s Office,
and Legislative Reference Library. TEX. GOV'T CODE § 572.002(11).

4 TEX GOV'T CODE § 572.001(a).

4 E.g., TEX GOV'T CODE § 572.051 (Standards of Conduct); TEX. PENAL CODE §
36.02 (Bribery); TEX. PENAL CODE § 36.08 (Gift to Public Servant by Person
Subject to His Jurisdiction); TEX. PENAL CODE § 39.06 (Misuse of Official
Information).

* |f an officer of a governmental body has a direct or indirect pecuniary interest
in a grant before the body, the contract is void. Tex. Att'y Gen. Op. No. JC-0484
(2002).

49 A public servant faces criminal liability if, with intent to obtain a benefit or with
intent to harm or defraud another, the person intentionally or knowingly misuses
anything of value belonging to the government that has come into the person’s
custody or possession by virtue of the person’s office or employment. TEX. PENAL
CODE § 39.02(a)(2).

Transparency and Accountability

Grant Opportunity Announcements

Agency Website

It is customary for a state agency to announce grant opportunities
on its public website. A state agency® that awards a state grant in
an amount greater than $25,000 from funds appropriated through
the General Appropriations Act must publish the purpose for which
the grant was awarded on its public website.’" In addition, the
state agency must provide its webpage link to the Comptroller so
that a master list of grant information webpages may be posted on
the Comptroller’'s website.

Grant Opportunities on the Electronic State
Business Daily (ESBD) and eGrants

SPD encourages state agencies to post grant opportunities on the
Electronic State Business Daily (ESBD) in the Grant Opportunities
section.>® Beginning fall 2024, the ESBD replaces the Texas.gov
eGrants website as the centralized statewide location for grant
opportunities offered by state agencies. ESBD users can search
for, view details of, and find links and contact information for
grant opportunities posted by state agencies. The Department
of Information Resources (DIR) will suspend new postings in the
eGrants portal; state agencies that have current or recent post-
ings in eGrants should ensure all postings required for contract
file documentation have been recorded pending retirement of the
eGrants portal.>

0 For the purpose of Section 403.0245, relating to the availability on the internet
of certain information on state grants, “state agency” means:

(1) any department, commission, board, office, or other agency in the executive
or legislative branch of state government created by the constitution or a
statute of this state;

(2) the Supreme Court of Texas, the Court of Criminal Appeals of Texas, a court
of appeals, the Texas Civil Judicial Council, the Office of Court Administration
of the Texas Judicial System, the State Bar of Texas, or another state judicial
agency created by the constitution or a statute of this state;

(3) auniversity system or an institution of higher education as defined by Section
61.003, Education Code; or

(4) another governmental organization that the comptroller determines to be a
component unit of state government for purposes of financial reporting under
the provisions of this section.

TEX. GOV'T CODE §§ 403.0245(a), 403.013(a).

5 TEX. GOV'T CODE § 403.0245(b). See also Fiscal Policy and Procedure No. FPP
S.010 (Requirement to Publish Purpose of State Grants) at https://fmx.cpa.
texas.gov/fm/grants/.

2 The Comptroller's State Grant Listing is located at https:
transparency/revenue/grants.php.

% TEX. GOV'T CODE § 2155.083.

% TEX. GOV'T CODE § 2055.202.

comptroller.texas.gov,
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Grantee Selection

The Legislature intends for state agencies to exercise their legal
authority in a fiscally responsible manner.>® State agencies are
therefore responsible for ensuring the transparency, objectivity,
and integrity of the grantee selection process. Written procedures
should address the evaluation of applications and the award of
grants as well as any conflict of interest disclosure requirements
applicable to the individuals involved in the grant award process.
Adequate documentation should also be retained by the state
agency to support the evaluation scores, including justifications
for any deviations to the established application scoring methodol-
ogy. In addition, agencies should implement internal controls suf-
ficient to ensure that all grant evaluation and award procedures
are consistently followed.

State Agency Procurement

State agency procurements financed by grant funds must comply
with applicable state purchasing law®® as well as the grant agree-
ment. SPD and DIR each operate statewide centralized purchas-
ing programs and leverage the state’s buying power to provide
cost-effective products and services. State agencies must use SPD
and DIR designated procurement methods unless the purchase
falls within a statutory exclusion or exemption. For state agencies
subject to SPD’s procurement authority, state agency purchases
made from grant funds must comply with SPD rules unless the
purchase is made in support of research.5” Procurements of goods
or services that are not made under SPD’s purchasing authority
may be subject to Chapter 2261 of the Texas Government Code.>®

ESBD posting requirements, Contract Advisory Team (CAT)
reviews, Quality Assurance Team (QAT) reviews, and Legislative
Budget Board (LBB) contracts database reporting may apply to

% General Provisions - Responsibilities of State Agencies, Fiscal Responsibility of
Payments Policy located in eXpendit State Purchase Policies at https://fmx.cpa.
texas.gov/fm/pubs/purchase/gen/index.php?section=responsibilities&page=f
iscal_responsibility. See also TEX. GOV'T CODE §§ 321.013(f), 321.0133 (SAO
may conduct economy and efficiency audit to determine whether state agency is
managing or utilizing resources in economical and efficient manner); TEX. GOV'T
CODE § 321.022(a) (administrative head of state agency shall report reasonable
cause to believe that money was lost, misappropriated, or misused to SAQ).

% See generally Title 10, Subtitle D of the Texas Government Code for the
State Purchasing and General Services Act; 2 CFR § 200.317 (state agency
procurement transactions for federal grant programs must follow same policies
and procedures used for procurement from non-federal funds).

5" TEX. GOV'T CODE § 2155.140 (“The commission’s authority does not apply to
a purchase of goods or services from a gift or grant, including an industrial or
federal grant or contract in support of research.”).

% TEX. GOV'T CODE § 2261.001(a) (“This chapter, other than Subchapter F, applies
only to each procurement of goods or services made by a state agency that is
neither made by the comptroller nor made under purchasing authority delegated
to the agency by or under Section 51.9335 or 73.115, Education Code, or
Section 2155.131 0r 2155.132.").

STATEWIDE PROCUREMENT DIVISION

agency purchases funded by grants. SPD has published the State
of Texas Procurement and Contract Management Guide® as an
aid to procurement professionals in the execution of their duties.

Reporting Requirements

State agency grant agreements may be subject to various reporting
requirements depending on the transaction value and source of
funds. For example, grant agreements with a value greater than
$50,000 must be reported to the Legislative Budget Board (LBB)
Contracts Database.’® There are also notification requirements
for certain federally funded programs.® Grant program managers
are encouraged to consult with agency legal counsel to ensure
compliance with applicable reporting requirements.

Intergovernmental Coordination

The Office of State-Federal Relations acts as a liaison between
Texas and the federal government. The duties of this state agency,
administratively attached to the Governor’s Office, include

e helping to coordinate state and federal programs dealing
with the same subject;

e informing the Governor and the Legislature of federal pro-
grams that may be carried out in the state or that affect state
programs;

e providing federal agencies and the United States Congress
with information about state policy and state conditions on
matters that concern the federal government;

e responding to requests for information from the Legislature,
the United States Congress, and federal agencies; and

¢ coordinating with the Legislative Budget Board regarding the
effects of federal funding on the state budget.®?

To assist in a coordinated communication of the State’s interests,
an agency or political subdivision of the state must report to
the Office of State-Federal Relations any contract between the
agency or subdivision and a federal-level government relations
consultant.®

The Governor, as the chief planning officer of the State, has estab-
lished a Division of Budget and Policy.** Among other responsibili-
ties, this division serves as the clearinghouse for all state agency

% The Texas Procurement and Contract Management Guide is published on the
Comptroller's website at Comptroller.Texas.Gov.

% General Appropriations Act, House Bill 1, 88th R.S. at Article IX, Section 7.04.

51 General Appropriations Act, House Bill 1, 88th R.S. at Article IX, Section 13.02.

2 TEX. GOV'T CODE §§ 751.002, 751.005.

8 TEX. GOV'T CODE § 751.016.

64 Office of the Governor, Division of Budget and Policy website is located at
https://gov.texas.gov/organization/bpp.

Texas Grant Management Standards — Version 2.0 |

9


https://fmx.cpa.texas.gov/fm/pubs/purchase/gen/index.php?section=responsibilities&page=fiscal_responsibility
https://fmx.cpa.texas.gov/fm/pubs/purchase/gen/index.php?section=responsibilities&page=fiscal_responsibility
https://fmx.cpa.texas.gov/fm/pubs/purchase/gen/index.php?section=responsibilities&page=fiscal_responsibility
http://Comptroller.Texas.Gov
https://gov.texas.gov/organization/bpp

STATEWIDE PROCUREMENT DIVISION

applications for federal grant or loan assistance.® A state agency
is required to notify the Division of Budget and Policy of each
application for federal grant or loan assistance before the agency
submits the application.

The Governor may also provide planning assistance to political
subdivisions. At the request of the governing body of a political
subdivision or the authorized agency of a group of political subdi-
visions, the Governor may (1) arrange planning assistance, includ-
ing surveys, community renewal plans, technical services, and
other planning and (2) arrange for a study or report on a planning
problem submitted to the Governor.” In addition, the Governor, or
a state agency designated by the Governor, may provide techni-
cal assistance and coordinate the actions of a local government
participating in a federal assistance program.%® The governing
body of a local government by order or resolution may request
that the Governor, or the designated state agency, act on behalf of
the local government in any matter relating to a request for federal
financial assistance or an agreement, assurance of compliance,
requirement, or enforcement action relating to the request.®

Federal Uniform Guidance

The U.S. Office of Management and Budget (OMB) guidance titled
“Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards,” commonly referred to as the
Uniform Guidance, is located in Subtitle A of Title 2 of the Code of
Federal Regulations.

The policy reforms in the Uniform Guidance include

e eliminating duplicative and conflicting guidance;
e focusing on performance over compliance for accountability;

* encouraging efficient use of information technology and
shared services;

e providing for consistent and transparent treatment of costs;

e limiting allowable costs to make the best use of federal
resources;

e setting standard business processes using data definitions;

6!

TEX. GOV'T CODE § 772.009(a).
% TEX. GOV'T CODE § 772.005.
67 TEX. GOV'T CODE § 772.008(a).
% TEX. GOV'T CODE §§ 742.001, 742.003(a).
8 TEX. GOV'T CODE § 742.004(a).

&

2

e encouraging non-federal entities to have family-friendly
policies;

¢ strengthening oversight; and

e targeting audit requirements on risk of waste, fraud, and
abuse.”®

Although the Uniform Guidance is intended to be the government-
wide framework for federal grants management,” some federal
programs may have exemptions or requirements in addition to the
Uniform Guidance.”” Grant program managers, therefore, must not
only be familiar with the Uniform Guidance but also the associ-
ated federal agency implementing regulations set forth in Subtitle
B of Title 2 of the Code of Federal Regulations, the federal pro-
gram legislation and associated regulations, any federal agency
issued information bulletins and policy statements regarding the
program, any applicable state law and policies, and the terms an
conditions of the federal award.

™ Uniform Guidance (Final Guidance) 78 Fed. Reg. 248, 78591-78593 (2013).

™ Uniform Guidance (Final Guidance), 78 Fed. Reg. 248, 78590 (2013).
2 See 2 CFR §200.101.
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UNIFORM ASSURANCES

TXGMS, as required by Chapter 783 of the Texas Government
Code, includes uniform and concise language for any assurances
that a local government is required to make to a state agency.”
The term “assurance” refers to a statement of compliance with
federal or state law that is required of a local government as a
condition for the receipt of grant or contract funds.” A list of the
Uniform Assurances to be made by local governments to state
agencies is provided in Appendix 6.

Because the Uniform Assurances are meant to be of general appli-
cability to units of local government, the Uniform Assurances do
not include certifications based on the following: federal or state
program legislation, program-specific requirements contained
in the federal or state award, or specific conditions tailored to a
particular subrecipient. Accordingly, state agencies may include
certifications in their grant agreements and procurement contracts
with local governments that are in addition to the Uniform Assur-
ances to ensure compliance with applicable law or rule.

" TEX. GOV'T CODE § 783.005(a).
™ TEX. GOV'T CODE § 783.003.

STATEWIDE PROCUREMENT DIVISION

STANDARD FINANCIAL
MANAGEMENT CONDITIONS

Overview

TxGMS, as required by Chapter 783 of the Texas Government
Code, includes a compilation of Standard Financial Management
Conditions.” The term “financial management conditions” refers
to generally applicable policies and procedures for the account-
ing, reporting, and management of funds that state agencies
require local governments to follow in the administration of grants
and contracts.”®

The financial management conditions vary depending on the fund-
ing source and type of transaction. Therefore, in accordance with
Section 783.006(d) of the Texas Government Code,” the Standard
Financial Management Conditions are categorized according to
federal grant programs and state grant programs.

Failure to follow a state or federal law applicable to the disburse-
ment of grant funds may subject the local government to statutory,
common law, and contractual remedies that may include admin-
istrative action, suspension of grant payments, termination, and
ineligibility for future grants.

Federal Grant Programs

For federally funded grant programs administered by the state,
a local government subrecipient must comply with the Standard
Financial Management Conditions that comprise the following:

e the federal program legislation as well as any associated
regulations and program-specific policy statements issued by
the federal agency;

e the Uniform Guidance and any applicable federal agency
regulations located in Subtitle B of Title 2 of the Code of Fed-
eral Regulations;

e as permitted by the Uniform Guidance, a state agency’s sub-
award may include additional specific award conditions,” ;
and

™ TEX. GOV'T CODE § 783.006.

6 TEX. GOV'T CODE § 783.003.

" TEX. GOV'T CODE § 783.006(d).
® 2 CFR §200.207.
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e requirements the state agency imposes on the subrecipient
for the state agency to meet its responsibilities under the
federal award” (for example, the applicable terms and condi-
tions of the federal agency’s award).

¢ |n addition, state agencies must comply with applicable state
law and fiscal policy in the administration of federal grant pro-
grams (for example, Chapter 783 of the Texas Government
Code).

State Grant Programs

Overview

For grant programs wholly funded by the State, a local govern-
ment grantee under a grant from a state agency must comply with
the following Standard Financial Management Conditions:

e Grant Award to Local Government;

e Standards for Financial and Program Management;

* Grantee Subawards and Contracts;

* Property Standards;

* Performance and Financial Monitoring and Reporting;

* Records Retention and Access;

e Remedies for Noncompliance;

¢ Closeout;

¢ Post-Closeout Adjustments and Continuing Responsibilities;

e Collection of Amounts Due;

e Cost Principles; and

e Audits.
Grant program managers should not presume that the laws and
policies applicable to federal grant programs apply to state-funded
grant programs. To assist grant program managers in identifying
similarities and differences between the administration of state
and federal grant programs, the Standard Financial Management
Conditions for state grant programs generally follow the organiza-
tional structure of the Uniform Guidance. In addition, a Selected
Items of Cost Supplement Chart is provided in Appendix 7.

Grant Award to Local Government

The local government must enter into a written grant agreement
with the state agency grantor. The terms and conditions of the
state agency grant agreement with the local government must
address, as applicable, the following: Uniform Assurances, Stan-
dard Financial Management Conditions, program legislation, pro-

2 CFR §200.332(a)(3).

gram specific requirements, relevant public policy requirements,
including General Appropriations Act provisions, and specific
conditions tailored to the local government.

Standards for Financial and Program
Management

Statutory and Policy Requirements

The local government is responsible for complying with all require-
ments of the state award. The local government must manage and
administer the state award in a manner to ensure that funding
provided through the state award is expended and associated
programs are implemented in full accordance with state law and
public policy requirements.

Performance Measurement

As required by the performance goals, indicators, and milestones
in the state award, the local government must relate financial
data to performance accomplishments of the state award. When
applicable, the local government must also provide cost informa-
tion such as unit cost data to demonstrate cost effectiveness. The
local government’s performance should be measured in a way that
will help the state agency to improve program outcomes, share
lessons learned, and spread the adoption of promising practices.
When establishing performance reporting frequency and content,
the state agency should consider what information will be nec-
essary to measure the grantee’s progress, to identify promising
practices of grantees, and to build the evidence upon which the
state agency makes program and performance decisions. The
state agency should not require additional information that is not
necessary for measuring program performance and evaluation.

Financial Management

Each local government must expend and account for the state
award in accordance with applicable laws for expending and
accounting for the local government’s funds. All local government
financial management systems, including records documenting
compliance with applicable statutes, regulations, and the terms
and conditions of the state award, must be sufficient to permit the
preparation of reports required by the terms and conditions, and
tracking expenditures adequate to establish that funds have been
used in accordance with the applicable laws, rules, and terms and
conditions of the state award.

The local government’s financial management system must pro-
vide for the following:
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(1) Identification of all state awards received and expended and

the state programs under which they were received. State
program and state award identification must include, as
applicable, the state award identification number, year the
state award was issued, and name of the state agency or
pass-through entity.

Accurate, current, and complete disclosure of the financial
results of each state award or program in accordance with
the reporting requirements in the Financial Reporting and
Monitoring and Reporting Program Performance sections.
When a state agency or pass-through entity requires report-
ing on an accrual basis from a local government that main-
tains its records other than on an accrual basis, the local
government must not be required to establish an accrual
accounting system. This local government may develop
accrual data for its reports based on an analysis of the docu-
mentation on hand.

Maintaining records that sufficiently identify the amount,
source, and expenditure of state funds for state awards.
These records must contain information necessary to identify
state awards, authorizations, obligations, unobligated bal-
ances, as well as assets, expenditures, income, and interest.
All records must be supported by source documentation.

Effective control over, and accountability for, all funds, prop-
erty, and assets. The local government must safeguard all
assets and ensure they are used solely for authorized pur-
poses.

Comparison of expenditures with budget amounts for each
state award.

(6) Written procedures to implement the requirements of the

Payment section.

(7) Written procedures for determining the allowability of costs

in accordance with the Cost Principles section and the terms
and conditions of the state award.

Internal Controls

The local government must

establish, document, and maintain effective internal control
over the state award that provides reasonable assurance
that the local government is managing the state award in
compliance with statutes, rules, and the terms and condi-
tions of the state award;

comply with statutes, rules, and the terms and conditions of
the state award;

(3) evaluate and monitor the local government’s compliance

with statutes, rules, and the terms and conditions of state
awards;

(4) take prompt action when instances of noncompliance are

identified; and
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(5) take reasonable cybersecurity and other measures to
safeguard information including protected personally iden-
tifiable information (PIl) and other types of information. This
also includes information the state agency designates as
sensitive or the local government considers sensitive and
is consistent with applicable federal, state, and local laws
regarding privacy and obligations of confidentiality.

Bonds and Insurance

() Where the state government guarantees or insures the
repayment of money borrowed by the local government, the
state agency may require adequate bonding and insurance if
the bonding and insurance requirements of the local govern-
ment are not deemed adequate to protect the interest of the
state government.

(2) The state agency may require adequate fidelity bond cover-
age where the local government lacks coverage to protect
the interest of the state government.

(3) Where bonds, insurance, or both are required in the situ-
ations described in this section, the bonds and insurance
must be obtained from companies licensed in Texas with an
“A-” rating or better from A.M. Best Company holding certifi-
cates of authority.

Payment

A state agency must distribute grant money on a reimbursement
or an as-needed basis unless (1) otherwise provided by statute or
(2) the agency determines another distribution method is neces-
sary for the purposes of the grant.

If payments are made in advance, payment methods utilized by
the state agency must minimize the time elapsing between the
transfer of funds from the state agency and the disbursement of
funds by the local government whether the payment is made by
electronic funds transfer or by other means.

(1) The local government may be paid in advance, provided it
maintains or demonstrates the willingness to maintain both
written procedures that minimize the time elapsing between
the transfer of funds and disbursement by the local govern-
ment, and financial management systems that meet the
standards for fund control and accountability as established
in TXGMS. Advance payments to a local government must be
limited to the minimum amounts needed and be timed with
actual, immediate cash requirements of the local govern-
ment in carrying out the purpose of the approved program
or project. The timing and amount of advance payments
must be as close as is administratively feasible to the actual
disbursements by the local government for direct program
or project costs and the proportionate share of any allow-
able indirect costs. The local government must make timely
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payments to contractors in accordance with the contract
provisions.

Whenever possible, advance payment requests by the local
government must be consolidated to cover anticipated cash
needs for all state awards received by the recipient from the
awarding state agency or pass-through entity.

(i) Advance payment mechanisms must comply with
applicable state law and fiscal policy and include,
but are not limited to, warrants and electronic funds
transfers.

Unless state law provides otherwise, requests by
local governments for advance payments and reim-
bursements may be submitted monthly or, if autho-
rized by the state agency, on a more frequent basis.

When the reimbursement method is used, the state agency
or pass-through entity must make payment within 30 calen-
dar days after receipt of a complete and correct request for
payment. A state agency shall notify the local government
of an error in a request for payment, including incomplete
supporting documentation, not later than the 21st day after
the date the invoice is received.

If the local government cannot meet the criteria for advance
payments and the state agency has determined that reim-
bursement is not feasible because the local government
lacks sufficient working capital, the state agency may
provide cash on a working capital advance basis if the
procedure is authorized by state law. Under this procedure,
the state agency must advance cash payments to the local
government to cover its estimated disbursement needs for
an initial period generally aligned to the local government’s
disbursing cycle. After that, the state agency must reimburse
the local government for its actual cash disbursements. Use
of the working capital advance method of payment requires
that the pass-through entity provide timely advance pay-
ments to any sub-grantees in order to meet the sub-grantee’s
actual cash disbursements. The pass-through entity must not
use the working capital advance method of payment if the
reason for using this method is the unwillingness or inability
of the pass-through entity to provide timely advance pay-
ments to the sub-grantee to meet the sub-grantee’s actual
cash disbursements.

If available, the local government must disburse funds
available from program income (including repayments to
a revolving fund), rebates, refunds, contract settlements,
audit recoveries, and interest earned on state funds before
requesting additional cash payments.

Payment for allowable costs must not be withheld at any
time during the period of performance unless required by
the specific conditions of the award, remedies for noncom-
pliance, or in one or more of the following instances:

(i) The local government has failed to comply with the
terms and conditions of the state award.

(i) The local government is delinquent in a debt to the

state.

(7) A payment withheld for failure to comply with the terms and
conditions of the state award must be released to the local
government upon subsequent compliance. When a state
award is suspended, payment adjustments must be made in
accordance with the requirements of the Effects of Suspen-
sion and Termination section.

(8) A payment must not be made to a local government for
amounts that the local government withholds from contrac-
tors to ensure satisfactory completion of work. Payment must
be made when the local government disburses the withheld
funds to the contractors or to escrow accounts established
to ensure satisfactory completion of work.

The use of banks and other institutions as depositories of
advance payments under state awards must comply with the
standards prescribed by applicable law.

(10) The determination as to whether the local government must
maintain advance payments of state awards in interest-bear-
ing accounts must comply with the standards prescribed by
applicable law.

(11) The determination as to whether the local government may
retain interest earned on advance payment amounts and
whether the retained interest is subject to any restrictions
(for example, monetary cap, expenditure limitation, annual
remittance) must comply with the standards prescribed by
applicable law.

Cost Sharing

Unless otherwise provided in state law, voluntary committed cost
sharing is not expected under state research grants. The state
agency may not use voluntary committed cost sharing as a fac-
tor during the merit review of applications or proposals for state
research grants unless authorized by state statutes or state agency
regulations and specified in the notice of funding opportunity.
State agencies are also discouraged from using voluntary commit-
ted cost sharing as a factor during the merit review of applications
for other state assistance programs. If voluntary committed cost
sharing is used for this purpose for other programs, the notice of
funding opportunity must specify how an applicant’s proposed
cost sharing will be considered.

For all state awards, the state agency or pass-through entity must
accept any cost sharing funds (including cash and third-party in-
kind contributions, and also including funds committed by the
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local government, sub-grantee, or third parties) as part of the local
government’s contributions to a program when the funds

(1) are verifiable in the local government’s records;
(2) are not included as contributions for any other state award;

(3) are necessary and reasonable for achieving the objectives
of the state award;

(4) are allowable under the Cost Principles section;

(5) are not paid by the state government under another state
award, except where the program’s state authorizing stat-
ute specifically provides that state funds made available for
the program can be applied to cost sharing requirements of
other state programs;

(6) are provided for in the approved budget when required by
the state agency; and

(7) conform to other applicable provisions of TxGMS.

Unrecovered indirect costs, including indirect costs on cost shar-
ing, may be included as part of cost sharing with the prior approval
of the state agency or pass-through entity. Unrecovered indirect
cost means the difference between the amount charged to the
state award and the amount that could have been charged to the
state award under the local government’s approved negotiated
indirect cost rate.

Values for local government contributions of services and prop-
erty must be established in accordance with the Cost Principles
section. When a state agency or pass-through entity authorizes
the local government to donate buildings or land for construction
projects, facilities acquisition projects, or long-term use, the value
of the donated property for cost sharing must be the lesser of
paragraphs (1) or (2):

() The value of the remaining life of the property recorded in
the local government’s accounting records at the time of
donation.

(2) The current fair market value.

However, when there is sufficient justification, the state agency or
pass-through may approve using the current fair market value of
the donated property, even if it exceeds the value described in (1)
above at the time of donation.

Volunteer services furnished by third-party professional and tech-
nical personnel, consultants, and others may be counted as cost
sharing if the service is necessary for the program. Rates for third-
party volunteer services must be consistent with those paid for
similar work by the local government. When the required skills are
not found in the local government’s workforce, rates must be con-

STATEWIDE PROCUREMENT DIVISION

sistent with those paid for similar work in the labor market where
the local government competes for the services involved. In either
case, fringe benefits that are allowable, allocable, and reasonable
may be included in the valuation.

When a third-party organization furnishes the services of an
employee, these services must be valued at the employee’s regu-
lar rate of pay plus an amount of fringe benefits that is reasonable,
necessary, allocable, and otherwise allowable, and indirect costs
at the third-party organization’s approved negotiated indirect
cost rate, or a rate in accordance with the Indirect Costs section
provided these services employ the same skills for which the
employee is normally paid. Where donated services are treated
as indirect costs, indirect cost rates will separate the value of the
donated services so that reimbursement for the donated services
will not be made.

Donated property from third parties may include items such as
equipment, office supplies, laboratory supplies, or workshop
and classroom supplies. The assessed value of donated property
included as cost sharing must not exceed the property’s fair mar-
ket value at the time of the donation.

The method used for determining the value of donated equipment,
buildings, and land for which title passes to the local government
may differ according to the following:

(1) Ifthe purpose of the state award is to assist the local govern-
ment in acquiring equipment, buildings, or land, the aggre-
gate value of the donated property may be claimed as cost
sharing.

(2) If the purpose of the state award is to support activities that
require the use of equipment, buildings, or land, only depre-
ciation charges for equipment and buildings may be made.

However, the fair market value of equipment or other capital
assets and fair rental charges for land may be allowed if provided
in the terms and conditions of the state award.

The value of donated property must be determined in accordance
with the accounting policies of the local government with the fol-
lowing qualifications:

(1) The value of donated land and buildings must not exceed
its fair market value at the time of donation to the local
government as established by an independent appraiser (for
example, certified real property appraiser) and certified by a
responsible official of the local government.

(2) The value of donated equipment must not exceed the fair
market value at the time of donation.
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(3) The value of donated space must not exceed the fair rental
value of comparable space as established by an indepen-
dent appraisal of comparable space and facilities in a pri-
vately owned building in the same locality.

(4) The value of loaned equipment must not exceed its fair
rental value.

The fair market value of third-party in-kind contributions must be
documented and, to the extent feasible, supported by the same
methods used internally by the local government.

Program Income

Unless a state law provides otherwise, the local government shall
comply with the terms of the state award regarding the genera-
tion and use of program income. For purposes of TxGMS, the term
“program income” includes, but is not limited to, income from
fees for services performed, the use or rental of real or personal
property acquired under state awards, the sale of commodities or
items fabricated under a state award, license fees, and royalties
on patents and copyrights, and principal and interest on loans
made with state award funds. “Program income” refers to gross
income directly generated by a supporting activity during the
period of performance. Costs incidental to the generation of pro-
gram income may be deducted from gross income to determine
program income only if (1) deduction is authorized by the award
and (2) the costs to be deducted are not charged to the award.
Except as otherwise provided in state statutes, regulations, or the
terms and conditions of the state award, program income does
not include rebates, credits, discounts, and interest earned on any
of them. Taxes, special assessments, levies, fines, and similar rev-
enues a local government raised are not program income unless
the revenues are specifically identified in the state award or state
agency regulations as program income. Proceeds from the sale
of real property, equipment, or supplies are not program income;
such proceeds must be handled in accordance with the Prop-
erty Standards section. Unless the agency specifies or approves
another use of program income, program income is deducted from
total allowable costs, reducing the overall total amount of the state
award.

Revision of Budget and Program Plans

The approved budget for the state award summarizes the financial
aspects of the project or program as approved during the state
award process. It may include either the state share and non-state
share or only the state share as determined by the state agency or
pass-through entity.

The local government is required to report deviations from the
approved budget, project or program scope, or objective, and
request prior approval from the state agency for budget and pro-
gram plan revisions, in accordance with this section.

When requesting approval for budget revisions, the local govern-
ment must use the same format for budget information that was
used in its application, unless the state agency has approved an
alternative format.

The local government must request prior written approval from the
state agency or pass-through entity for one or more of the follow-
ing programs and budget-related reasons:

(1) Change in the scope or the objective of the project or pro-
gram (even if there is no associated budget revision requir-
ing prior written approval).

(2) Change in key personnel (including employees and con-
tractors) that are identified by name or position in the state
award.

(3) The disengagement from a project for more than three
months, or a 25 percent reduction in time and effort devoted
to the state award over the course of the period of perfor-
mance, by the approved project director or principal inves-
tigator.

(4) The inclusion, unless waived in writing by the state agency
or pass-through entity, of costs that require prior approval in
accordance with TxGMS.

(5) The transfer of funds budgeted for participant support costs
to other budget categories.

(6) Subaward activities not proposed in the application and
approved in the state award. A change of sub-grantee only
requires prior approval if the state agency or pass-through
entity includes the requirement in the terms and conditions
of the state award. In general, a state agency or pass-
through entity should not require prior approval of a change
of sub-grantee unless the inclusion was a determining factor
in the merit review or eligibility process. This requirement
does not apply to the procurement transactions for goods
and services.

(7) Changes in the total approved cost sharing amount.

(8) The need arises for additional state funds to complete the
project.

(9) Transferring funds between the construction and non-con-
struction work under the state award.

(10)A no-cost extension (meaning, an extension of time that
does not require the obligation of additional state funds)
of the period of performance than any one-time extension
authorized by the state agency in accordance with the state
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award. All requests for no-cost extensions should be submit-
ted at least 10 calendar days before the conclusion of the
period of performance. The state agency may approve mul-
tiple no-cost extensions under a state award if not prohibited
by state statute or rule.

(11) Other circumstances specified in the state award.

The state agency must not permit a transfer of funds that would
cause any state appropriation to be used for purposes other than
those consistent with the appropriation. The state agency may
also, at its option, restrict the transfer of funds among direct cost
categories (for example, personnel, travel, and supplies) or pro-
grams, functions, and activities when:

(1) the state share of the state award exceeds the Texas Acquisi-
tion Threshold; and

(2) the cumulative amount of a transfer exceeds or is expected
to exceed 10 percent of the total budget, including cost
share, as last approved by the state agency.

Period of Performance

A local government may charge to the state award only
allowable costs incurred during the period of performance
and any costs incurred before the state agency made the state
award that were authorized by the state agency. See Pre-award

Costs in Appendix 7.
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Grantee Subawards and Contracts

Sub-grantee and Contractor Determination

In the event of a subaward or procurement contract, the local
government is responsible for making case-by-case determina-
tions to determine whether the entity receiving state funds is a
sub-grantee or a contractor. The state agency may require the
local government to comply with additional guidance to make
these determinations, provided such guidance does not conflict
with this section. The table below sets forth criteria to be used to
distinguish sub-grantees from contractors in state grant programs.

STATE GRANT PROGRAM

Sub-grantee/Subrecipient and Contractor Determination

Sub-grantee/Subrecipient

Contractor

Characteristics that support the classification of the entity as a
sub-grantee include, but are not limited to, when the entity:

(1) determines who is eligible to receive what financial
assistance;

(2) hasits performance measured in relation to whether the
objectives of a grant program were met;

(3) has responsibility for programmatic decision making;

(4) isresponsible for adherence to applicable grant program
requirements specified in the state award; and

(5) implements a program for a public purpose specified in
authorizing statute, as opposed to providing goods or
services for the benefit of the local government.

Characteristics that support a procurement relationship between
the local government or sub-grantee a contractor include, but are
not limited to, when the contractor:

(1) provides the goods and services within normal business
operations;

(2) provides similar goods or services to many different
purchasers;

(3) normally operates in a competitive environment;

(4) provides goods or services that are ancillary to the
implementation of a grant program; and

(5) is not subject to compliance requirements of a state grant
program as a result of the agreement. However, similar
requirements may apply for other reasons.
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Procurement Contracts
GENERAL PROCUREMENT STANDARDS

Procurement Methods

When procuring property and services under a state award, the
local government must follow the same documented policies and
procedures, including conflict of interest standards, it uses for pro-
curements from its non-state funds as well as comply with TxGMS
and applicable law. The local government shall use the procure-
ment methods in this section unless another method is approved
by the state agency.

Procurement by micro-purchases

Procurement by micro-purchase is the aggregate dollar amount of
which does not exceed $10,000. Micro-purchases may be awarded
without soliciting competitive quotations if the local government
considers the price to be reasonable.

Procurement by simplified acquisition procedures

Small purchase procedures are those relatively simple and infor-
mal procurement methods for securing services, supplies, or
other property that do not cost more than the Texas Acquisition
Threshold. If simplified acquisition procedures are used, price or
rate quotations must be obtained from an adequate number of
qualified entities.

Procurement by sealed bids (formal advertising)

Sealed bidding is feasible only if (1) a complete, adequate, and real-
istic specification or purchase description is available; (2) two or
more responsible bidders have been identified as willing and able
to compete effectively for the business; (3) the procurement lends
itself to a firm-fixed-price contract; and (4) the selection of the suc-
cessful bidder can be made principally based on price. If sealed
bids are used, bids must be solicited from an adequate number
of known suppliers, providing them with sufficient response time
prior to the date set for opening the bids. Unless specified by the
state agency, the grantee or sub-grantee may exercise judgment
in determining what number is adequate. For local governments,
the invitation for bids must be publicly advertised. The invitation
for bids must define the items or services in order for the bidder to
properly respond. All bids must be opened at the time and place
prescribed in the invitation for bids. A firm-fixed-price contract is
awarded to the lowest responsive and responsible bidder. When
specified in the solicitation, factors such as discounts, transporta-
tion cost, and life-cycle costs must be considered in determining
which bid is the lowest. Payment discounts may only be used to
determine the low bid when the grantee or sub-grantee deter-
mines they are a valid factor based on prior experience. The

grantee or sub-grantee must document and provide justification
for all bids it rejects.

Procurement by competitive proposals

This is a procurement method used when conditions are not
appropriate for using sealed bids. This procurement method
may result in either a fixed-price or cost-reimbursement contract.
Requests for proposals require public notice, and all evaluation
factors and their relative importance must be identified. Proposals
must be solicited from multiple qualified entities. To the maximum
extent practicable, any proposals to the public notice must be
considered. The procuring entity must have written procedures for
conducting technical evaluations and for selecting contractors. A
contract must be awarded to the responsible firm whose proposal
is most advantageous to the program, with price and other factors
considered.

Procurement of architecture/engineering services by competi-
tive proposals

Competitive proposal procedures may be used for procurement
of architectural/engineering (A/E) professional services using an
alternate evaluation method where the price is not a selection fac-
tor. Instead of considering price, competitors’ qualifications may
be evaluated and the most qualified competitor selected. Contract
award is subject to negotiation of fair and reasonable compen-
sation. The method can only be used to procure architectural/
engineering professional services. It cannot be used to purchase
other services provided by A/E firms that are a potential source to
perform the proposed work.

Procurement by noncompetitive proposals

Procurement through solicitation of a proposal from only one
source may be used only when one or more of the following cir-
cumstances apply: (1) the procurement transaction can be fulfilled
by a single source; (2) the public exigency or emergency for the
requirement will not permit a delay resulting from providing pub-
lic notice of a competitive solicitation; (3) the local government
requests in writing to use a noncompetitive proposals; or (4) after
solicitation of a number of sources, competition is determined
inadequate.

Procurement Considerations

The purchase procedures must avoid acquisition of unnecessary
or duplicative items. Consideration should be given to consolidat-
ing or breaking out procurements to obtain a more economical
purchase. When appropriate, an analysis should be made between
leasing and purchasing property or equipment to determine the
most economical approach.
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Time and Materials Contracts

A time and materials contract is a contract in which the contractor
is paid the sum of (1) actual cost of materials used and (2) a fixed
hourly rate for labor. In the event the local government uses a time
and materials contract, each contract must set a ceiling price that
the contractor exceeds at its own risk. Further, the local govern-
ment awarding such a contract must assert a high degree of over-
sight in order to obtain reasonable assurance that the contractor
is using efficient methods and effective cost controls. Because the
contractor will have no incentive to control the cost of materials, a
time and materials contract is appropriate only if no other contract
is suitable.

Administrative Efficiency

When appropriate for procurement or use of common or shared
goods and services, the local government is encouraged to enter
into intergovernmental agreements80 and utilize the cooperative
purchasing programs established by SPD or DIR for procurement
transactions. In addition, the local government is encouraged to
use federal, state, and local surplus property instead of purchas-
ing new equipment and property when it is feasible and reduces
project costs.

Award Considerations and Procurement Records

The local government must award contracts to responsible con-
tractors that possess the ability to perform successfully under the
terms and conditions of a proposed contract. The local govern-
ment must consider contractor integrity, public policy compliance,
proper classification of employees past performance record, and
financial and technical resources when conducting a procurement
transaction. The local government must maintain records suffi-
cient to detail the history of each procurement transaction. These
records must include the rationale for the procurement method,
contract type selection, contractor selection or rejection, and the
basis for the contract price.

Conflict of Interest Standards

The local government or sub-grantee must maintain written stan-
dards of conduct covering conflicts of interest and governing the
actions of its employees engaged in the selection, award, and
administration of contracts. No employee, officer, or agent, board
member with real or apparent conflict of interest may participate in
the selection, award, or administration of a contract supported by
the state award. A conflict of interest includes when the employee,
officer, agent, or board member, any member of their immediate
8 Anintergovernmental agreement is an agreement between governmental entities

to exchange goods and services at cost, or the nearest practicable estimate
thereof. An intergovernmental agreement is not a procurement contract.
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family, their partner, or an organization that employs or is about to
employ any of the parties indicated herein, has a financial or other
interest in or a tangible personal benefit from an entity considered
for a contract. An employee, officer, agent, and board member of
the local government or subgrantee may neither solicit nor accept
gratuities, favors, or anything of monetary value from contractors.
However, an unsolicited item of nominal value may be accepted
under a written policy of the local government or sub-grantee.
If the local government or sub-grantee has a parent, affiliate, or
subsidiary organization that is not a state, local government, or
Indian Tribe, the local government or sub-grantee must also main-
tain written standards of conduct covering organizational conflicts
of interest. Organizational conflicts of interest mean that because
of relationships with a parent company, affiliate, or subsidiary
organization, the local government or sub-grantee is unable or
appears to be unable to be impartial in conducting a procurement
action involving a related organization. At a minimum, the local
government or sub-grantee’s conflict of interest standards and
associated disclosure requirements must comply with applicable
law, TXGMS, and the terms and conditions of the state award.

Oversight

The local government must maintain oversight to ensure that
contractors perform in accordance with the terms, conditions, and
specifications of their contracts and purchase orders. The local
government is responsible for the settlement of all contractual and
administrative issues arising out of its procurement transactions.
These issues include, but are not limited to, source evaluation,
protests, disputes, and claims. These standards do not relieve
the local government of any contractual responsibilities under its
contracts.

COMPETITION

All procurement transactions must be conducted in a manner
that provides full and open competition and is consistent with
the standards of this section and applicable state law. To ensure
objective contractor performance and eliminate unfair competi-
tive advantage, contractors that develop or draft specifications,
requirements, statements of work, or invitations for bids must be
excluded from competing on those procurements. Some examples
of situations that may restrict competition include, but are not
limited to

(1) placing unreasonable requirements on firms for them to
qualify to do business;

(2) requiring unnecessary experience and excessive bonding;
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(3) noncompetitive pricing practices between firms or between
affiliated companies;

(4) noncompetitive contracts to consultants that are on retainer-
contracts;

(5) organizational conflicts of interest;

(6) specifying only a “brand name” product instead of allowing
“an equal” product to be offered and describing the perfor-
mance or other relevant requirements of the procurement;
and

(7) any arbitrary action in the procurement process.

The local government must have written procedures for
procurement transactions. These procedures must ensure that all
solicitations

(1) Incorporate a clear and accurate description of the technical
requirements for the property, equipment or service being
procured. The description may include a statement of the
qualitative nature of the property, equipment, or service to
be procured. When necessary, the description must provide
minimum essential characteristics and standards to which
the property, equipment, or service must conform. Detailed
product specifications should be avoided if at all possible.
When it is impractical or uneconomical to clearly and
accurately describe the technical requirements, a “brand
name or equivalent” description of features may be used to
provide procurement requirements. The specific features of
the named brand must be clearly stated.

2

Identify any additional requirements that the offerors must
fulfill and all other factors that will be used in evaluating bids
or proposals.

The local government must ensure that all prequalified lists of
persons, firms, or products used in procurement transactions are
current and include enough qualified sources to ensure maximum
open competition. When establishing or amending prequalified
lists, the local government must consider objective factors that
evaluate price and cost to maximize competition. The local
government must not preclude potential bidders from qualifying
during the solicitation period.

CONTRACT COST AND PRICE

The local government must perform a cost or price analysis for
every procurement transaction, including contract modifications,
in excess of the Texas Acquisition Threshold including contract
modifications. The method and degree of analysis conducted
depend on the facts surrounding the particular procurement
transaction. For example, the local government should consider
potential workforce impacts in its analysis if the procurement

transaction will displace public sector employees. However, as a
starting point, the local government must make independent esti-
mates before receiving bids or proposals.

Costs or prices based on estimated costs for contracts under the
state award are allowable only to the extent that the costs incurred
or cost estimates included in negotiated prices would be allowable
for the local government under the Cost Principles section. The
local government may reference its own cost principles as long
as they comply with TXGMS cost principles. The local government
must not use the “cost plus a percentage of cost” and “percentage
of construction costs” methods of contracting.

STATE AGENCY REVIEW

Specifications Review

The state agency or pass-through entity may review the techni-
cal specifications of proposed procurements under the state
award if the state agency believes the review is needed to ensure
that the item or service specified is the one being proposed for
acquisition. The local government or sub-grantee must submit the
technical specification of proposed procurements when requested
by the federal agency or pass-through entity. This review should
take place prior to the time the specifications are incorporated
into a solicitation document. When the local government or sub-
grantee desires to accomplish the review after a solicitation has
been developed, the state agency or pass-through entity may still
review the specifications. In those cases, the review should be
limited to the technical aspects of the proposed purchase.

Pre-procurement Document Review

When requested, the local government or sub-grantee must pro-
vide procurement documents (such as requests for proposals, invi-
tations for bids, or independent cost estimates) to the state agency
for pre-procurement review. The state agency or pass-through
entity may conduct a pre-procurement review when

(1) the local government’s procurement procedures or opera-
tion fails to comply with the procurement standards set forth
in TXGMS;

(2) the procurement is expected to exceed the Texas Acquisition
Threshold and is to be awarded without competition or only
one bid is expected to be received in response to a solicita-
tion;

(3) the procurement is expected to exceed the Texas Acquisition
Threshold, and specifies a “brand name” product;

(4) the procurement is expected to exceed the Texas Acquisition
Threshold and a sealed bid procurement is to be awarded to
an entity other than the apparent low bidder; or
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(5) a proposed contract modification changes the scope of a
contract or increases the contract amount and the resulting
contract value exceeds the Texas Acquisition Threshold.

The local government is exempt from the pre-procurement review
required by this section if the state agency determines that its
procurement systems comply with TxGMS. The local government
may request that the state agency review its procurement system
to determine whether it meets these standards for its system to be
certified. Generally, these reviews must occur where there is con-
tinuous high-dollar funding and third-party contracts are awarded
regularly.

The local government may self-certify its procurement system.
However, self-certification does not limit the state agency’s or
pass-through entity’s right to review the system. Under a self-
certification procedure, the state agency or pass-through entity
may rely on written assurances from the local government that it
is complying with the standards of this part. The local government
must cite specific policies, procedures, regulations, or standards
as complying with these requirements and have its system avail-
able for review.

BONDING REQUIREMENTS

The state agency or pass-through entity may accept the recipient’s
or subrecipient’s bonding policy and requirements for construc-
tion or facility improvement contracts or subcontracts exceeding
the Texas Acquisition Threshold. Before doing so, the state agency
must determine that the state interest is adequately protected. If
such a determination has not been made, the minimum require-
ments must be as follows:

() A bid guarantee from each bidder equivalent to 5 percent
of the bid price. The bid guarantee must consist of a firm
commitment such as a bid bond, certified check, or other
negotiable instrument accompanying a bid as assurance
that the bidder will, upon acceptance of the bid, execute
any required contractual documents within the specified
timeframe.

(2

A performance bond on the contractor’s part for 100 percent
of the contract price. A performance bond is a bond executed
in connection with a contract to secure the fulfillment of all
the contractor’s obligations under a contract.

<«

A payment bond on contractor’s the part for 100 percent of
the contract price. A payment bond is a bond executed in
connection with a contract to assure payment as required
by the law of all persons supplying labor and material in the
execution of the work provided for under a contract.

STATEWIDE PROCUREMENT DIVISION

CONTRACT PROVISIONS

The local government’s contracts must contain applicable contract
provisions from Appendix 6 as well as any additional provisions
necessary for compliance with law and the terms of the state
award.

Subaward Procedures

REQUIREMENTS FOR PASS-THROUGH ENTITIES

A local government must ensure that every subaward is clearly
identified as a subaward and that the subaward complies with the
terms and conditions of the state award and TxGMS. The standards
required by TXGMS flow down to the sub-grantees through the
subawards unless the context clearly indicates otherwise.

Many of the standards in TXGMS are presented from the perspec-
tive of the grantor (state agency) and grantee (local government)
relationship. To determine the respective duties and obligations
in the subaward context, the local government in its role as the
pass-through entity will stand in the shoes of the grantor (state
agency) and the sub-grantee will comply with the requirements
of the grantee (local government) unless alternate text specifies
requirements for a particular category of sub-grantees (for exam-
ple, nonprofit organizations, institutions of higher education). In its
role as a pass-through entity, the local government will facilitate
the communications between the sub-grantees and state agency
that are necessary for the timely evaluation of matters requiring
the approval of the state agency. Unless the award provides other-
wise, any matter that would require approval of the state agency
grantor if carried out by the local government grantee must still be
approved by the state agency grantor, even though it is carried out
by a sub-grantee.

FIXED AMOUNT AWARDS

A fixed amount award is a type of grant agreement pursuant to
which the state agency or pass-through entity provides a specific
amount of funding without regard to actual costs incurred under
the state award. Fixed amount awards are appropriate when
the work that is to be performed can be priced with a reason-
able degree of certainty. Samples of appropriate mechanisms to
establish an appropriate price include the local government’s past
experience with similar types of work for which outcomes and its
costs can be reliably predicted, or the local government can easily
obtain price estimates for significant cost elements.

This type of state award reduces some of the administrative
burden and record-keeping requirements for both the local gov-
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ernment and state agency. Accountability is based primarily on
performance and results. With prior written approval from the
state agency, a pass-through entity may provide subawards based
on fixed amounts up to $500,000, provided the subawards comply
with the requirements of this section and the state award. The fol-
lowing conditions apply to fixed amount awards:

() The state award amount is negotiated using the cost prin-
ciples (or other pricing information) as a guide. The state
agency or pass-through entity may use fixed amount awards
if the project scope is specific and if accurate cost, historical,
or unit pricing data is available to establish a fixed budget
based on a reasonable estimate of actual costs. Budgets for
fixed amount awards are negotiated with the local govern-
ment and the total amount of the state funding is determined
in accordance with the local government’s proposal, avail-
able pricing data, and Cost Principles section. Accountability
must be based on performance and results, which can be
communicated in performance reports or through routine
monitoring. There is no expected routine monitoring of
the actual costs incurred by the local government under
the state award. Therefore, the state agency may choose
not to require financial reporting. This does not absolve
the local government from the record retention nor does it
absolve the local government of the responsibilities of mak-
ing records available for review during an audit. Payments
must be based on meeting specific requirements of the state
award. Some of the ways in which the state award may be
paid include, but are not limited to, the following:

(@) In several partial payments. The amount of each pay-
ment as well as the “milestone” or event triggering the
payment, should be agreed to in advance and included
in the state award.

(b) On a unit price basis. The defined unit prices should be
agreed to in advance and included in the state award.

(c) In one payment at the completion of the state award.

(4) A fixed amount award must not be used in programs that
require cost sharing.

(5) A fixed amount award may generate and use program
income in accordance with the terms and conditions of the
state award; however, the requirements of Program Income
section of TXGMS do not apply.

(6) At the end of a fixed amount award, the local government
must certify in writing to the state agency or pass-through
entity that the project was completed as agreed to in the
state award, or identify those activities that were not com-
pleted, and that all expenditures were incurred in accor-
dance with Factors Affecting Allowability of Costs. When
the required activities were not carried out, including fixed
amount awards paid on unit price basis under paragraph (1)
(b) of this section, the amount of the state award must be

reduced by the amount that reflects the activities that were
not completed in accordance with the state award. When the
required activities were completed in accordance with the
terms and conditions of the state award, the local govern-
ment is entitled to any unexpended funds.

3

Periodic reports may be established for fixed amount awards.

C3)

For prior approval requirements that apply to fixed amount
awards, see Revision of Budget and Program Plans and
Fixed Amount Awards.

PRE-AWARD RISK REVIEW OF APPLICANTS

Prior to making a subaward, the local government must review the
risk posed by grant applicants.

The local government as part of its pre-award risk review may
review eligibility qualifications and financial integrity information
available through government repositories such as the System for
Award Management (SAM.gov). Awards may not be made to enti-
ties that are subject to suspension or debarment as indicated on
the Texas Debarred Vendor List or System for Award Management.

The local government must establish and maintain policies and
procedures for conducting a risk assessment to evaluate the
risks posed by applicants before issuing state subawards. This
assessment helps identify risks that may affect the advancement
toward or the achievement of a project’s goals and objectives.
Risk assessments assist grant program managers in determining
appropriate resources and time to devote to project oversight and
monitor recipient progress. This assessment may incorporate ele-
ments such as the quality of the application, award amount, risk
associated with the program, cybersecurity risks, fraud risks, and
impacts on local jobs and the community. If the local government
determines that a subaward will be made, specific conditions that
correspond to the degree of risk assessed may be applied to the
subaward agreement. The risk criteria to be evaluated must be
described in the announcement of the funding opportunity.

In evaluating risks posed by applicants, the local government may
consider the following:

(a) financial stability;

(b) the applicant’s record of effectively managing financial risks,
assets, and resources;

(c) quality of management systems and ability to meet the man-
agement standards;

(d) the applicant’s record of managing previous and current
awards, including compliance with reporting requirements
and conformance to the terms and conditions of state and
federal awards, if applicable;
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(e) reports and findings from audits performed, if applicable; and

(f) the applicant’s ability to effectively implement statutory,
regulatory, or other requirements imposed on the grantee
and sub-grantees of state awards.

SPECIFIC CONDITIONS

The local government may impose additional specific conditions
based on an analysis of the following factors:

(1) its risk assessment as described in the Pre-award Risk
Review of Applicants section;

(2) the sub-grantee’s history of compliance with the terms and
conditions of a state or federal award;

(3) the sub-grantee’s ability to meet expected performance
goals as described in the subaward; or

(4) aresponsibility determination of a sub-grantee.
These specific conditions may include the following:
(1) requiring payments as reimbursements rather than advance
payments;

(2) withholding authority to proceed to the next phase until
receipt of evidence of acceptable performance;

(3) requiring additional or more detailed financial reports;
(4) requiring additional project monitoring;

(5) requiring the grantee or sub-grantee to obtain technical or
management assistance; or

(6) establishing additional prior approvals.
Prior to imposing specific conditions, the local government must
notify the sub-grantee as to

(1) the nature of the specific conditions;

(2) the reason why the specific conditions are being imposed;

(3) the nature of the action needed to remove the specific con-
ditions, if applicable;
(4) the time allowed for completing the actions; and

(5) the method for requesting the local government to recon-
sider imposing a specific condition.
Any specific conditions must be promptly removed once the condi-
tions that prompted them have been corrected.

INFORMATION CONTAINED IN A SUBAWARD

The local government shall ensure that each subaward is clearly
identified to the sub-grantee as a subaward and that each sub-
award is formalized by written agreement. In addition to any
applicable terms and conditions of the state award that flow down

STATEWIDE PROCUREMENT DIVISION

through subawards to sub-grantees, the local government must
include the following information in the subaward:

Subaward Information

The local government must include the following information in
each subaward:

(@) Sub-grantee’s name (which must match registered name in
SAM or DUNS);

(b) Sub-grantee’s unique entity identifier or DUNS number;

(c) Funding opportunity number (if the local government has
assigned a number to the funding opportunity);

(d) Award date;
(e) Period of performance (start and end date);
(f) Amount of state funds obligated in the subaward;

(9) Total amount of state funds obligated to the sub-grantee by
the local government, including the current obligation;

(h) Total amount of each state award committed to the sub-
grantee by the local government;

(i) Total required cost sharing, if applicable;
(j) Project description;

(k) Name of local government and contact information for award-
ing official; and

(I) Indirect cost rate for the subaward.

Terms and Conditions

The local government must incorporate all the general terms and
conditions (for example, administrative requirements, statutes and
rules) applicable to the award.

If the subaward includes terms and conditions incorporated by
reference, the subaward must include wording that expressly
incorporates, by reference, the applicable information and speci-
fies a publicly available website where the information may be
accessed. The local government must provide a copy of the full
text of such information promptly if a sub-grantee requests it.
The local government must also maintain an archive of previous
versions of the incorporated by reference terms and conditions,
with effective dates, for use by the sub-grantees, auditors, or
others. The archive should be located on the local government’s
website in the same place where current terms and conditions are
available.

Additional Requirements

The local government must include any additional requirements
necessary for the local government to meet its responsibilities
under the state award. This includes information and certifications
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required for submitting financial and performance reports that the
local government must provide to the state agency.

(a) State Agency, Program, or Award-Specific Terms
and Conditions. The local government may include in
each subaward any specific terms and conditions that
are in addition to the general terms and conditions.
Whenever practicable, these specific terms and condi-
tions also should be available on a public website and
in notices of funding opportunities in addition to being
included in a subaward.

(b) Subaward Performance Goals. The local govern-
ment must include in the subaward an indication of
the timing and scope of expected performance by the
sub-grantee as related to the outcomes intended to be
achieved by the program. In some instances (for exam-
ple, discretionary research awards), this may be limited
to the requirement to submit technical performance
reports (to be evaluated in accordance with local
government policy). Where appropriate, the subaward
may include specific performance goals, indicators,
milestones, or expected outcomes (such as outputs, or
services performed or public impacts of any of these)
with an expected timeline for accomplishment. Report-
ing requirements must be clearly articulated such that,
where appropriate, performance during the execution
of the subaward has a standard against which sub-
grantee performance can be measured. The local gov-
ernment may include program-specific requirements,
as applicable. These requirements should be aligned
with strategic goals, strategic objectives or perfor-
mance goals that are relevant to the program.

(4) The subaward shall include the indirect cost rate for the sub-
award that is either a negotiated rate or a de minimis rate as
defined in the Indirect Costs section.

(5) The subaward shall include a requirement that the sub-
grantee permit the local government and auditors to access
the sub-grantee’s records and financial statements for the
local government to fulfill its monitoring requirements.

(6) The subaward shall include appropriate terms and condi-
tions concerning the closeout of the subaward.

EVALUATION OF SUB-GRANTEE’S RISK OF
NONCOMPLIANCE

The local government shall evaluate each sub-grantee’s fraud
risk and risk of noncompliance with a subaward to determine
the appropriate sub-grantee monitoring. When evaluating a sub-
grantee’s risk, a local government should consider the following:

() The sub-grantee’s prior experience with the same or similar
subawards;

(2) The results of previous audits. This includes considering
whether or not the sub-grantee receives a Single Audit
prepared in compliance with the Uniform Guidance, and the
extent to which the same or similar subawards have been
audited;

(3) Whether the sub-grantee has new personnel or new or sub-
stantially changed systems; and

(4) The extent and results of state agency monitoring (for exam-
ple, if the sub-grantee also receives state awards directly
from the state agency).

If appropriate, the local government will consider implementing
specific conditions in a subaward and notify the state agency of
the specific conditions.

SUB-GRANTEE MONITORING AND MANAGEMENT

The local government must monitor the activities of a sub-grantee
as necessary to ensure that the sub-grantee complies with state
law and the terms and conditions of the subaward. The local gov-
ernment is responsible for monitoring the overall performance
of a subrecipient to ensure that the goals and objectives of the
subaward are achieved. In monitoring a sub-grantee, a local gov-
ernment must:

(1) Review financial and performance reports.

(2) Ensure that the sub-grantee takes corrective action on all
significant developments that negatively affect the sub-
award. Significant developments include Single Audit find-
ings related to the subaward, other audit findings, site visits,
and written notifications from a subrecipient of adverse
condition that will impact its ability to meet the milestones
or the objectives of a subaward. When significant develop-
ments negatively impact the subaward, a sub-grantee must
provide the local government with information on its plan
for corrective action and any assistance needed to resolve
the situation.

(3) Issue a management decision for audit findings pertain-
ing to the subaward provided to the sub-grantee from
the local government as required by the Management Deci-
sion section.

Depending upon the local government’s assessment of the risk
posed by the sub-grantee as described in the Evaluation of Sub-
grantee’s Risk of Noncompliance section, the following monitoring
tools may be useful for the local government to ensure proper
accountability and compliance with program requirements and
achievement of performance goals:

(1) providing sub-grantees with training and technical assis-
tance on program-related matters;
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(2) performing site visits to review the sub-grantee’s program
operations; and

(3) arranging for audit services.

The local government must verify that a sub-grantee is audited as
required by TXGMS. Further, the local government must consider
whether the results of a sub-grantee’s audit, site visits, or other
monitoring necessitate adjustments to the local government’s
records. The local government must consider taking enforcement
action against noncompliant sub-grantees as described in the
Remedies for Noncompliance section and permitted by the sub-
award.

Property Standards

Insurance Coverage

The local government must, at a minimum, provide the equivalent
insurance coverage for real property and equipment acquired or
improved with state funds as provided to property and equipment
owned by the local government. Insurance is not required for state
owned property unless required by the terms and conditions of
the state award.

Real Property

Subject to the obligations and conditions set forth in state law, title
to real property acquired or improved under the state award will
vest upon acquisition in the local government. See the Property
Trust Relationship section. Prior approval of the state agency
is required, prior to the acquisition of real property by the local
government using grant funds. Except as otherwise provided by
state statutes or the state agency, real property must be used for
the originally authorized purpose as long as it is needed for that
purpose

A local government must use, manage, and dispose of real prop-
erty acquired under a state award in accordance with applicable
law. When real property is no longer needed for the originally
authorized purpose or the state award expires or terminates, the
local government must obtain written disposition instructions from
the state agency.

State-owned Property

Title to state-owned property remains vested with the state gov-
ernment. The local government must submit an inventory of all
state-owned property in its custody to the state agency annually.
The local government must request disposition instructions from
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the state agency or pass-through entity upon the completion of the
state award or when the property is no longer needed.

Equipment

Title to equipment acquired under the state award will vest upon
acquisition in the local government subject to the conditions of this
section. This title must be a conditional title unless a state statute
specifically authorizes the state agency to vest title in the local
government without further responsibility to the state government
and the state agency elects to do so. A conditional title means
a clear title is withheld by the state agency until conditions and
requirements specified in the terms and conditions of a state
award have been fulfilled.

The local government or sub-grantee must use equipment for the
project or program for which it was acquired and for as long as
needed, whether or not the project or program continues to be
supported by the state award. The local government must not
encumber the equipment without prior written approval of the
state agency or pass-through entity.

Prior written approval by the state agency is required if the local
government desires to use the equipment (1) for activities in sup-
port of other grant programs, (2) to provide services for a fee that
is less than a private company would charge for similar services,
and (3) as a trade-in with the proceeds to offset the cost of replace-
ment equipment.

Regardless of whether equipment is acquired in part or its entirety
under the state award, the local government must manage equip-
ment (including replacement equipment) utilizing procedures that
meet the following requirements:

(1) Property records must include a description of the property,
a serial number or another identification number, the source
of funding for the property the title holder, the acquisition
date, the cost of the property, the percentage of the state
agency contribution towards the original purchase, the loca-
tion, use and condition of the property, and any disposition
data including the date of disposal and sale price of the
property. The local government and sub-grantee are respon-
sible for maintaining and updating property records when
there is a change in the status of the property.

=

A physical inventory of the property must be conducted, and
the results must be reconciled with the property records at
least once every two years, and more frequently if required
by statute or the award.

©

A control system must be in place to ensure safeguards for
preventing property loss, damage, or theft. Any loss, dam-
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age, or theft of equipment must be investigated. The local
government or sub-grantee must notify the state agency or
pass-through entity of any loss, damage, or theft of equip-
ment that will have an impact on the program.

(4) Regular maintenance procedures must be in place to ensure
the property is in proper working condition.

(5) If the local government is authorized or required to sell
the property, proper sales procedures must be in place to
ensure the highest possible return.

(6) The state agency may specify additional requirements for
Controlled Assets or other items of equipment, regardless of
cost, with a high potential for loss.

A local government must use, manage, and dispose of equip-
ment acquired under a state award by the local government in
accordance with applicable law. The local government must obtain
written disposition instructions from the state agency when the
original or replacement equipment acquired under a state award
is no longer needed for the original project, program, or other
authorized purpose, or when the state award expires or termi-
nates, unless the per unit fair market value of the equipment is
less than $10,000 or disposition instructions have been previously
provided.

Supplies

Title to supplies acquired under the state award will vest upon
acquisition in the local government. A local government must use,
manage, and dispose of supplies acquired under a state award by
the local government in accordance with applicable law. The state
agency may specify additional requirements for Controlled Assets
or other types of supplies, regardless of cost, with a high potential
for loss.

When there is a residual inventory of unused supplies exceed-
ing $10,000 in aggregate value at the end of the period of per-
formance, and the supplies are not needed for any other state
award, the local government may retain or sell the unused sup-
plies. Unused supplies mean supplies that are in new condition,
not having been used or opened before. The aggregate value of
unused supplies consists of all supply types, not just like-item sup-
plies. The state agency or pass-through entity is entitled to com-
pensation in an amount calculated by multiplying the percentage
of the state agency’s or pass-through entity’s contribution towards
the cost of the original purchases by the current market value or
proceeds from the sale. If the supplies are sold, the state agency
or pass-through entity may permit the local government to retain,
from the state share, $1,000 of the proceeds to cover expenses
associated with the selling and handling of the supplies. Unless

expressly authorized by state statute, the local government must
not use supplies acquired with the state award to provide services
for a fee that is less than a private company would charge for simi-
lar services, unless prior written approval from the state agency is
obtained.

Intangible Property

Title to intangible property acquired under a state award vests
upon acquisition in the local government. The local government
must use the intangible property for the originally authorized pur-
pose and must not encumber the property without the approval of
the state agency.

A local government must use, manage, and dispose of intangible
property acquired under a state award by the local government in
accordance with applicable law. If expressly provided in the state
award, the local government may copyright any work that is sub-
ject to copyright and was developed, or for which ownership was
acquired, under a state award. The state agency reserves a royalty-
free, nonexclusive, and irrevocable right to reproduce, publish, or
otherwise use the work for state purposes and to authorize others
to do so. This includes the right to require local governments and
sub-grantees to make such works available through government
repositories.

When no longer needed for the originally authorized purpose or
when the state award expires or terminates, the local government
must obtain written disposition instructions from the state agency.
Absent statutory authority and specific terms and conditions in the
state award, the local government will execute all papers and to
perform such other property rights as necessary to transfer the
intangible property to the state agency.

Property Trust Relationship

Real property, equipment, and intangible property acquired or
improved with the state award must be held in trust by the local
government as trustee for the beneficiaries of the project or pro-
gram under which the property was acquired or improved. The
state agency or pass-through entity may require the local govern-
ment to record liens or other appropriate notices of record to indi-
cate that personal or real property has been acquired or improved
with a state award and that use and disposition conditions apply
to the property. Absent statutory authority and specific terms and
conditions in the state award, property acquired under the state
award is state property.
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Records pertaining to state property must be complete, accurate,
and detailed.®" Depending on the transaction, property purchased
with state grant funds may be subject to the Statewide Property
Accounting (SPA) system reporting requirements.®2 As general
guidance, for a capital asset purchased with state grant funds
to be reported by a state agency in the SPA system, the capital
asset must be (1) placed into service by the state agency and
(2) in the state agency’s possession. The term “capital asset” is
defined to be a possession of the state that has an estimated use-
ful life of more than one year.®® Grant program managers should
consult with the Comptroller’s Fiscal Management Division at
spa@cpa.texas.gov to determine whether property purchased
using state grant funds is to be reported in the SPA system.®

Performance and Financial Monitoring and
Reporting

Financial Reporting

The local government or sub-grantee will provide financial reports
in the form and format prescribed by the state agency.

The state agency or pass-through entity must collect financial
reports no less than annually. The local government may not col-
lect financial reports more frequently than quarterly unless a spe-
cific condition has been implemented in accordance with specific
conditions. To the extent practicable, the local government should
collect financial reports in coordination with performance reports.

The local government or sub-grantee must submit financial reports
as required by the state award. Reports submitted annually by the
local government or sub-grantee must be due no later than 90 cal-
endar days after the reporting period. Reports submitted quarterly
or semiannually must be due no later than 30 calendar days after
the reporting period.

The final financial report submitted by the local government must
be due no later than 120 calendar days after the conclusion of the
period of performance. A sub-grantee must submit a final financial
report to a local government no later than 90 calendar days after
the conclusion of the period of performance. The state agency

81 See generally Chapter 403, Subchapter L, of the Texas Government Code for
property accounting requirements for property belonging to the State and 34 TAC
§ 5.200 for rule pertaining to the Statewide Property Accounting System.

82 TEX. GOV'T CODE § 403.272.

8 34TAC § 5.200(a).

84 See generally 34 TAC § 5.200(b) for certain exemptions to the SPA system
reporting requirements.
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or pass-through entity may extend the due date for any financial
report with justification from the local government or sub-grantee.

Monitoring and Reporting Program
Performance

Monitoring by the Local Government

The local government must be responsible for the oversight of
the state award. The local government must monitor its activities
under state awards to ensure they are compliant with all require-
ments and meeting performance expectations. Monitoring by the
local government must cover each program, function, or activity.

Submitting Performance Reports

(1) The local government must submit performance reports as
required by the state award. Intervals are no less frequently
than annually nor more frequently than quarterly except if
specific conditions are applied, and preferably in coordina-
tion with performance reporting. The local government must
submit annual reports 90 calendar days after the reporting
period unless otherwise specified in the state award and
must submit quarterly or semiannual reports 30 calendar
days after the reporting period unless otherwise specified in
the state award. Alternatively, the state agency may require
annual reports before the anniversary dates of multiple-year
state awards. The local government must submit the final
performance report 90 calendar days after the conclusion of
the period of performance. The state agency or pass-through
entity may extend the due date for any performance report
with justification from the local government or sub-grantee.

(2) The local government must submit performance reports in
a form and format approved by the state agency. The per-
formance reports should contain, for each state award, brief
information on the following as well as any other information
specified by the state agency in the state award:

(@) A comparison of accomplishments to the objectives of
the state award established for the reporting period (for
example, comparing costs to units of accomplishment.
Where performance trend data and analysis would
be informative to the state agency program, the state
agency should include this as a performance reporting
requirement.

(b) Explanations on why established goals or objectives
were not met.

(c) Additional information including, when appropriate,
analysis and explanation of cost overruns or higher-than-
expected unit costs.
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Construction Performance Reports

State agencies or pass-through entities rely on on-site technical
inspections and certified percentage of completion data to monitor
progress under state awards for construction. Therefore, the state
agency may require additional performance reports when neces-
sary to ensure the goals and objectives of the state awards are
met. The local government will provide performance information
in the form, format, and frequency prescribed by the state agency.

Significant Developments

When a significant development that could impact the state
award occurs between performance reporting due dates, the
local government must notify the state agency or pass-through
entity. Significant developments include events that enable meet-
ing milestones and objectives sooner or at less cost than antici-
pated or that produce different beneficial results than originally
planned. Significant developments also include problems, delays,
or adverse conditions that will impact the local government’s
ability to meet milestones or the objectives of the state award.
When significant developments occur that negatively impact the
state award, the local government must include information on its
plan for corrective action and any assistance needed to resolve
the situation.

Site Visits

The state agency or pass-through entity may conduct in-person or
virtual site visits as warranted.

Waiver

The state agency may waive any performance report that is not
necessary to ensure the goals and objectives of the state award
are being achieved.

Reporting on Real Property

Unless waived by the state agency, the local government will sub-
mit reports at least annually on the status of real property in which
the state government retains an interest.

Records Retention and Access

Unless otherwise directed by the state agency, the local govern-
ment must maintain and retain records (for example, financial
records, performance records, supporting documents) until the
third anniversary of the later date of (1) the grant completion or
expiration or (2) the resolution of all issues that arose from any

litigation, claim, negotiation, audit, open records request, admin-
istrative review, or other action involving the grant or documents.®

The state agency may determine that records must be maintained
by the state agency.®® Upon written request by the state agency,
the local government will promptly and in a secure manner transfer
designated records into the custody of the state agency. However,
the state agency may arrange for the local government to access
the records that have long-term retention value so long as they are
continuously available to the state government.

The state agency, the State Auditor’s Office, or any of their
authorized representatives, must have the right of access to any
documents, papers, financial statements, or other records of the
local government pertinent to the state award, to perform audits,
execute site visits, or for any other official use. This right also
includes timely and reasonable access to the local government’s
personnel for the purpose of interview and discussion related to
such documents or the state award in general. This right of access
is not limited to the required retention period but lasts as long as
the records are retained.

The local government shall comply with the requirements of the
Texas Public Information Act, if the local government is subject to
it.¥” If the local government receives a public information request
for information related to the state award, the local government,
unless the grant agreement directs otherwise, will provide notice
of such request to the state agency under Section 552.305(b) of
the Texas Government Code. If the local government receives a
court order or a subpoena requiring the production and disclosure
of records related to the state award, then the local government,
if not otherwise prohibited under the terms of the order or sub-
poena, will provide prompt written notice to the state agency of
the order or subpoena.

Remedies for Noncompliance

Additional Specific Conditions and
Corrective Action

The state agency or pass-through entity may implement specific
conditions if the local government fails to comply with statutes,

& In accordance with the Texas State Records Retention Schedule, 13 TAC § 6.10,
the retention period specified in Section 441.1855 of the Texas Government
Code does not apply to grant agreements.

8 Cf. 13 TAC § 6.94(a)(9) (stating that each state agency must require all third-
party custodians of records to provide the state agency with descriptions of their
business continuity and/or disaster recovery plans as regards to the protection
of the state agency’s vital state records).

87 Chapter 552 of the Texas Government Code.
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rules, or the terms and conditions of the state award, under the
following circumstances:

() when a sub-grantee has a history of failure to comply with
the terms and conditions of state awards;

(2) when a sub-grantee fails to meet expected performance
goals contained in state award; or

(3) when a sub-grantee has inadequate financial capability to
perform the state award.

Specific conditions may include the following:
(1) requiring payments as reimbursements rather than advance
payments;

(2) withholding authority to proceed to the next phase until
receipt of evidence of acceptable performance;

(3) requiring additional or more detailed financial reports;
(4) requiring additional project monitoring;

(5) requiring the sub-grantee to obtain technical or manage-
ment assistance; or

(6) establishing additional prior approvals.

Prior to imposing specific conditions, the state agency must notify
the local government as to:

(1) the nature of the specific conditions;
(2) the reason why the specific conditions are being imposed;

(3) the nature of the action needed to remove specific condi-
tions;

(4) the time allowed for completing the actions; and

(5) the method for requesting the state agency or pass-through
entity to reconsider imposing a specific condition.

Once the circumstances that prompted the imposition of the spe-
cific conditions have been corrected, the state agency will remove
the specific condition(s) upon written request of the local govern-
ment.

If the state agency determines that noncompliance cannot be
remedied by imposing additional conditions, the state agency may
take one or more of the following actions, as appropriate in the
circumstances:

(1) Temporarily withhold payments until the local government
takes corrective action;

(2) Disallow costs for all or part of the activity associated with
the noncompliant of the local government;

(3) Suspend orterminate the state award in part or in its entirety;

(4) Withhold further state funds (new awards or continuation
funding) for the project or program; and

STATEWIDE PROCUREMENT DIVISION

(5) Pursue other legally available remedies.

Termination

The state award may be terminated in part or in its entirety as
follows:

(1) By the state agency if the local government fails to comply
with the terms and conditions of the state award.

(2) By the state agency with the consent of the local govern-
ment, in which case the two parties must agree upon the
termination conditions. These conditions include the effec-
tive date and, in the case of partial termination, the portion
to be terminated.

(3) By the local government upon sending the state agency
a written notification of the reasons for such termination,
the effective date, and, in the case of partial termination,
the portion to be terminated. However, if the state agency
determines that the remaining portion of the state award will
not accomplish the purposes for which the state award was
made, the state agency may terminate the state award in its
entirety.

(4) By the state agency for cause.
(5) By the state agency for convenience.

When the state award is terminated in part or its entirety, the state
agency and the local government remain responsible for compli-
ance with the requirements set forth in the Closeout and Post-
Closeout Adjustments and Continuing Responsibilities sections.

Notification of Termination Requirement

The state agency must provide written notice of termination to the
local government unless the state award is being terminated by
the local government. If the local government initiates the termina-
tion of the state award, then the local government must provide
written notice of the termination to the state agency. The written
notice of termination should include the reasons for termination,
the effective date, and the portion of the state award to be termi-
nated, if applicable.

Opportunities to Object, Hearings, and
Appeals

The state agency must maintain written procedures for process-
ing objections, hearings, and appeals. Upon initiating a remedy
for noncompliance (for example, disallowed costs, a corrective
action plan, or termination), the state agency must provide the
local government with an opportunity to object and provide infor-
mation challenging the action. The state agency will comply with
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any requirements for hearings, appeals, or other administrative
proceedings to which the local government is entitled under any
statute or rule applicable to the action.

Effects of Suspension and Termination

Costs to the local government resulting from obligations incurred
by the local government during a suspension or after the termina-
tion of a state award are not allowable unless the state agency
expressly authorizes them in the notice of suspension or termina-
tion or subsequently. However, costs during suspension or after
termination are allowable if

(1) the costs result from obligations that were properly incurred
by the local government before the effective date of suspen-
sion or termination, and not in anticipation of it; and

(2) the costs would be allowable if the state award was not
suspended or expired normally at the end of the period of
performance in which the termination takes effect.

Closeout

The state agency will close out the state award when it determines
that all applicable administrative actions and all required work of
the state award have been completed by the local government.
Closeout activities include the following:

(1) The local government must submit all reports (financial, per-
formance, and other reports required by the state agency)
no later than 90 calendar days after the conclusion of the
period of performance or an earlier due date if specified
by the state award. A sub-grantee must submit all reports
(financial, performance, and other reports required by a sub-
award) to the pass-through entity no later than 90 calendar
days after the conclusion of the period of performance by
the subaward (or an earlier due date as agreed upon by
the pass-through entity). When justified, the state agency
or pass-through entity may approve extensions for the local
government or sub-grantee. When the local government
does not have a final indirect cost rate covering the period of
performance, a final financial report must still be submitted
to fulfill the requirements of this section. The local govern-
ment must submit a revised final financial report when all
applicable indirect cost rates have been finalized.

(2

The local government must liquidate all obligations incurred
under the state award no later than the liquidation date indi-
cated in the state award or 90 calendar days after the con-
clusion of the period of performance. A sub-grantee must
liquidate all financial obligations incurred under a subaward
no later than 90 calendar days after the conclusion of the
period of performance of the subaward (or an earlier date
as agreed upon by the state agency or pass-through entity

and local government). When justified, the state agency or
pass-through entity may approve extensions for the local
government or sub-grantee.

(3) Closeout activities are not complete if payment by the state
agency to the local government is outstanding for allowable
reimbursable costs under the state award being closed out.

(4) The local government must promptly refund any unobligated
funds that the state agency paid and that are not authorized
to be retained.

(5) Consistent with the terms and conditions of the state award,
the state agency must make all necessary adjustments to
the state share of costs after closeout reports are received
(for example, to reflect the disallowance of any costs or the
deobligation of an unliquidated balance).

(6) The local government must account for any property
acquired with state funds or received from the state govern-
ment in accordance with the Property Standards and Per-
formance and Financial Monitoring and Reporting sections.

(7) The state agency should complete all closeout actions for
state awards no later than one year after receipt and accep-
tance of all required final reports.

Post-Closeout Adjustments and Continuing
Responsibhilities

The closeout of the state award does not affect any of the follow-
ing:

(1) The right of the state agency to disallow costs and recover
funds based on a later audit or review. However, the state
agency must make determinations to disallow costs and
notify the local government within the record retention
period.

(2) The local government’s obligations to return funds or right
to receive any remaining and available funds as a result
of refunds, corrections, final indirect cost rate adjustments
(unless the state award is closed in accordance with the
Closeout section), or other transactions.

(3) Audit Requirements of TxGMS.

(4) Property management and disposition requirements speci-
fied in the Property Standards section.

(5) Records retention as required by the Records Retention and
Access section.

After the closeout of the state award, a relationship created under
the state award may be modified or ended in whole or in part.
This may only be done with the consent of the state agency and
the local government, provided the responsibilities of the local
government referred to in this section, including those for prop-
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erty management as applicable, are considered and provisions
are made for continuing responsibilities of the local government,
as appropriate.

Collection of Amounts Due

Any state funds paid to the local government in excess of the

amount that the local government is determined to be entitled to
under the state award constitute a debt to the State of Texas. The
state agency must collect all debts arising out of its state awards
in accordance with Chapter 2251 of the Texas Government Code,
if it applies.

Cost Principles

General Provisions

POLICY GUIDE

The application of these Cost Principles is based on the following
fundamental premises:

() The local government is responsible for the efficient and
effective administration of the state award through sound
management practices.

=

The local government assumes responsibility for administer-
ing state funds in a manner consistent with state statutes,
regulations, and the terms and conditions of the state award.

&

The local government, in recognition of its unique combi-
nation of staff, facilities, and experience, is responsible for
employing organization and management techniques nec-
essary to ensure the proper and efficient administration of
the state award.

(4) The accounting practices of the local government must
be consistent with these cost principles and support the
accumulation of costs as required by these cost principles,
including maintaining adequate documentation to support
costs charged to the state award. As an example, where
records do not meet the standards set forth in TXxGMS to
support compensation for fringe benefits, the state agency
may require documentation in a format similar to the sample
personnel activity report provided in Appendix 8.

(5) When reviewing, negotiating, and approving cost allocation
plans or indirect cost proposals, the state agency should
ensure that the local government consistently applies these
cost principles. Where wide variations exist in the treatment
of a given cost item by the local government, the reason-
ableness and equity of such treatments should be fully
considered.

STATEWIDE PROCUREMENT DIVISION

(6) For local governments that educate and engage students
in research, the dual role of students as both trainees and
employees (including pre-and post-doctoral staff) contribut-
ing to the completion of state awards for research must be
recognized in the application of these principles.

(7) The local government may not earn or keep any profit result-
ing from state financial assistance, unless explicitly autho-
rized by state law and the terms and conditions of the state
award. See the Program Income section of TXxGMS. When the
required activities of a fixed amount award were completed
in accordance with the terms and conditions of the award,
the unexpended funds retained by the local government are
not considered profit.

APPLICATION

The local government must apply these principles in determin-
ing allowable costs under state awards of grant funds. The local
government must also use these principles as a guide in pricing
fixed-price contracts and subcontracts when costs are used in
determining the appropriate price. These cost principles do not
apply to (1) fixed amount awards or (2) other awards under which
the local government is not required to account to the state agency
for actual costs incurred.

Some nonprofit organizations, because of their size and nature of
operations, can be considered by awarding entities to be similar to
for-profit organizations in terms of the applicability of cost princi-
ples. If the parties agree, such nonprofit organizations must oper-
ate under TxGMS cost principles applicable to for-profit entities.

Some of these principles apply exclusively to entities other than
local governments. The purpose of including those is twofold. One,
any parties may agree to apply TxGMS to a particular grant. Two,
entities other than local governments may be subject to TXGMS as
subrecipients of grants to which TxGMS applies.

Basic Considerations
COMPOSITION OF COSTS

The total cost of a state award is the sum of the allowable direct
and allocable indirect costs minus any applicable credits.

FACTORS AFFECTING ALLOWABILITY OF COSTS

Except where otherwise authorized by statute, costs must meet
the following criteria to be allowable under state awards:

(1) Be necessary and reasonable for the performance of the
state award and be allocable thereto under these principles.
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(2) Conform to any limitations or exclusions set forth in these
principles or in the state award as to types or amount of cost
items.

(3) Be consistent with policies and procedures that apply uni-
formly to both state-financed and other activities of the local
government.

(4) Be accorded consistent treatment. For example, a cost must
not be assigned to a state award as a direct cost if any other
cost incurred for the same purpose in like circumstances has
been allocated to the state award as an indirect cost.

(5) Be determined in accordance with GASB standards.

(6) Not be included as a cost or used to meet cost sharing
requirements of any other state financed program in either
the current or a prior period.

(7) Be adequately documented. See the Standards for Financial
and Program Management section.

REASONABLE COSTS

A cost is reasonable if it does not exceed an amount that a prudent
person would incur under the circumstances prevailing when the
decision was made to incur the cost. In determining the reason-
ableness of a given cost, consideration must be given to the fol-
lowing:

(1) whether the cost generally recognized as ordinary and nec-
essary for the local government’s operation or the proper
and efficient performance of the state award;

(2) the restraints or requirements imposed by such factors as
sound business practices; arm’s-length bargaining; federal,
state, local, tribal, and other laws and regulations; and terms
and conditions of the state award;

<«

market prices for comparable costs for the geographic area;

=

whether the individuals concerned acted with prudence in
the circumstances considering their responsibilities to the
local government, its employees, its students or member-
ship (if applicable), the public at large, and the state govern-
ment; and

(5

whether the cost represents a deviation from the govern-
ment’s established written policies and procedures for
incurring costs.

ALLOCABLE COSTS

Allocable Costs in General

A cost is allocable to a state award or other cost objective if the
cost is assignable to that state award or other cost objective in
accordance with the relative benefits received. This standard is
met if the cost satisfies any of the following criteria:

(1) isincurred specifically for the state award;

(2) benefits both the state award and other work of the local
government and can be distributed in proportions that may
be approximated using reasonable methods; or

(3) is necessary to the overall operation of the local government
and is assignable in part to the state award in accordance
with these cost principles.

Appropriate Allocation

All activities that benefit from the local government’s indirect cost,
including unallowable activities and donated services by the local
government or third parties, will receive an appropriate allocation
of indirect costs.

Restriction

A cost allocable to a particular state award may not be charged to
other state awards (for example, to overcome fund deficiencies
or to avoid restrictions imposed by statutes, rules, or the terms
and conditions of the state awards). However, this prohibition
would not preclude the local government from shifting costs that
are allowable under two or more state awards in accordance with
existing statutes, rules, or the terms and conditions of the state
awards.

Direct Cost Allocation Principles

If a cost benefits two or more projects or activities in proportions
that can be determined without undue effort or cost, the cost must
be allocated to the projects based on the proportional benefit.
However, when those proportions cannot be determined because
of the interrelationship of the work involved, then, notwithstand-
ing the Restriction paragraph in this section, the costs may be
allocated or transferred to benefitted projects on any reasonable
documented basis. Where the purchase of equipment or other
capital asset is specifically authorized under a state award, the
costs are assignable to the state award regardless of the use that
may be made of the equipment or other capital asset involved
when no longer needed for the purpose for which it was originally
required. See also the Property Standards and Equipment and
Other Capital Expenditures sections.

APPLICABLE CREDITS

Applicable credits refer to transactions that offset direct or indirect
costs allocable to state award. Examples of such transactions are
purchase discounts, rebates or allowances, recoveries or indem-
nities on losses, insurance refunds or rebates, and adjustments
of overpayments or erroneous charges. To the extent that such
credits accruing to or received by the local government relate to
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allowable costs, they must be credited to the state award either as
a cost reduction or cash refund, as appropriate.

In some instances, the amounts received from the state govern-
ment to finance activities or service operations of the local gov-
ernment should be treated as applicable credits. Specifically, the
concept of netting such credit items (including any amounts used
to meet cost sharing requirements) must be recognized in deter-
mining the rates or amounts to be charged to the state award.

PRIOR WRITTEN APPROVAL

The reasonableness and allocability of certain costs under state
awards may be difficult to determine. To avoid subsequent disal-
lowance or dispute based on unreasonableness or non-allocabil-
ity, the local government may seek the prior written approval of
the state agency before incurring the cost. The absence of prior
written approval on any element of cost will not, in itself, affect
the reasonableness or allocability of that element, unless prior
approval is specifically required for allowability as described under
certain circumstances in the following:

e Changes in principal investigator, project leader, project part-
ner, or scope of effort must receive the prior written approval
of the state agency or pass-through entity;

e Cost sharing;

* Program income;

e Revision of budget and program plans;

e Compensation—personal services;

e Compensation—fringe benefits;

e Contingency provisions;

e Depreciation;

* Equipment and other capital expenditures;

e Exchange rates;

* Fines, penalties, damages and other settlements;
* Fixed amount subawards;

¢ Fund raising and investment management costs;
e Goods or services for personal use;

¢ |nsurance and indemnification;

¢ QOrganization costs;

e Pre-award costs;

¢ Rearrangement and reconversion costs;

e Scholarships and student aid; and

e Travel costs.

STATEWIDE PROCUREMENT DIVISION

LIMITATION ON ALLOWABILITY OF COSTS

Statutes may limit the allowability of costs. Any costs that exceed
the maximum allowed by statute may not be charged to the state
award.

SPECIAL CONSIDERATIONS

Overview

Other sections in this part describe special considerations and
requirements applicable to certain types of non-state entities (for
example, local government, IHEs, and Indian Tribes).

Cost Allocation Plans and Indirect Costs Proposals for States,
Local Governments, and Indian Tribes

Awards to states, local governments, and Indian Tribes are often
implemented at the level of department within the state, local
government, or Indian Tribe. A central service cost allocation plan
is established to allow such department to a claim a portion of
centralized basis service costs that are incurred in proportion to
the award’s activities. Examples of centralized service costs may
include motor pools, computer centers, purchasing, accounting,
etc. Because state awards are performed within the individual
operating agencies, there needs to be a process whereby these
central service costs can be identified and assigned to benefitted
activities on a reasonable and consistent basis. The central service
cost allocation plan establishes this process.

Individual departments typically charge state awards for indirect
costs through an indirect cost rate. A separate indirect cost rate
proposal for each operating department is usually necessary to
claim indirect costs under state awards. Indirect costs include

(1) The indirect costs originating in each operating department
of the state, local government, or Indian Tribe carrying out
state awards; and

(2) The costs of central governmental services distributed
through the central service cost allocation plan and not oth-
erwise treated as direct costs.

(3) For purposes of a state award, the general requirements for
developing and submitting cost allocation plans (for central
service costs) and indirect cost rate proposals for submission
to the state agency or pass-through entity are comparable
to the requirements found in Appendices IV (Indirect (F & A)
Costs Identification and Assignment, and Rate Determination
for Nonprofit Organizations), V (State/Local Governmentwide
Central Service Cost Allocation Plans), and VIl (States and
Local Government and Indian Tribe Indirect Cost Proposals)
to the Uniform Guidance.

Texas Grant Management Standards — Version 2.0 |

33



STATEWIDE PROCUREMENT DIVISION

Interagency Service

An operating department may provide services to another oper-
ating department of the same state, local government, or Indian
Tribe. In these instances, the cost of services provided may
include allowable direct costs of the service plus a pro-rated share
of indirect costs. A standard indirect cost allowance equal to 15
percent of the direct salaries and wages for providing the service
(excluding overtime, shift premiums, and fringe benefits) may be
used instead of determining the actual indirect costs of the ser-
vice. These services do not include centralized services that are
included in central service cost allocation plans.

Costs Incurred or Paid by a State or Local Government

Costs incurred or paid by a state or local government on behalf of
and in direct benefit to its IHEs are allowable. These costs include
but are not limited to fringe benefit programs, such as pension
costs and Federal Insurance Contributions Act (FICA) costs. These
costs are allowable costs regardless of whether they are recorded
in the accounting records of the institutions, subject to the follow-
ing conditions:

(1) The costs meet the requirements of the Basic Considerations
section;

(2) The costs are properly supported by approved cost alloca-
tion plans in accordance with the applicable cost accounting
principles in TXGMS; and

(3) The costs are not otherwise borne directly or indirectly by
the state government.

COLLECTION OF UNALLOWABLE COSTS

Payments made for costs determined to be unallowable by the
awarding state agency or pass-through entity must be refunded
(with interest) to the state government. Unless directed by state
statute or rule, repayments must be made in accordance with the
instructions provided by the state agency or pass-through entity
that made the allowability determination. See also the Standards
for Financial and Program Management section.

ADJUSTMENT OF PREVIOUSLY NEGOTIATED
INDIRECT COST RATES CONTAINING
UNALLOWABLE COSTS

Negotiated indirect cost rates based on a proposal later found to
have included costs that

(1) are unallowable as specified by state statutes, rules, or the
terms and conditions of a state award; or

(2) are unallowable because they are not allocable to the
state award, must be adjusted, or a refund must be made,

in accordance with the requirements of this section. These
adjustments or refunds are intended to correct the proposals
used to establish the rates and do not constitute a reopening
of the rate negotiation. The adjustments or refunds will be
made regardless of the type of rate negotiated (predeter-
mined, final, fixed, or provisional).

For rates covering a future fiscal year of the local government, the
unallowable costs must be removed from the indirect cost pools
and the rates must be adjusted.

For rates covering a past period, the state share of the unallow-
able costs must be computed for each year involved, and a cash
refund (including interest) must be made to the state government
in accordance with the directions provided by the state agency.
When cash refunds are made for past periods covered by provi-
sional or fixed rates, appropriate adjustments must be made when
the rates are finalized to avoid duplicate recovery of the unallow-
able.

For rates covering the current period, either a rate adjustment or a
refund, as described in this section, must be required by the state
agency. The choice of method must be at the discretion of the
state agency, based on its judgment as to which method would
be most practical.

The amount or proportion of unallowable costs included in each
year’s rate will be assumed to be the same as the amount or pro-
portion of unallowable costs included in the base year proposal
used to establish the rate.

Classification of Costs

There is no universal rule for classifying certain costs as direct or
indirect. A cost may be direct for some specific service or function
butindirect the state award or other final cost objective. Therefore,
each cost incurred for the same purpose in like circumstances
must be treated consistently either as a direct or an indirect cost
to avoid possible double-charging of state awards. Guidelines for
determining direct and indirect costs charged to federal awards
are provided in TXxGMS.

Direct Costs

General

Direct costs are those costs that can be identified specifically with a
particular final cost objective, such as a state award, or other inter-
nally or externally funded ac tivity, or that can be directly assigned
to such activities relatively easily with a high degree of accuracy.
Costs incurred for the same purpose in like circumstances must be
treated consistently as direct or indirect costs.
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Application to State Awards

The association of costs with a state award determines whether
costs are direct or indirect. Costs charged directly to a state award
are typically incurred specifically for that state award, including
supplies needed to achieve the award’s objectives and the pro-
portion of employee compensation and fringe benefits expended
in relation to that specific award. Costs that otherwise would be
treated as indirect costs if they are directly related to a specific
award may also include extraordinary utility consumption, the
cost of materials supplied from stock or services rendered by
specialized facilities, cybersecurity, integrated data systems, asset
management systems, performance management costs, or other
institutional service operations.

Administrative and Clerical Staff Salaries

Administrative and clerical staff salaries should normally be
treated as indirect costs. Direct charging of these costs may be
appropriate only if they meet all of the following conditions:

(1) the administrative or clerical services are integral to a state
award;

(2) individuals involved can be specifically identified with a state
award; and

(3) the costs are not also recovered as indirect costs.

Minor Items

A direct cost of a minor amount may be treated as an indirect cost,
for reasons of practicality, provided that it is treated consistently
for all state and non-state purposes.

Treatment of Unallowable Costs in Determining Indirect Cost
Rates

The costs of certain activities are not allowable as charges to state
awards. Even though these costs are, they must be treated as
direct costs for purposes of determining indirect cost rates and be
allocated their equitable share of the local government’s indirect
costs if they represent activities that

(1) include the salaries of personnel;
(2) occupy space; and

(3) benefit from the local government’s indirect costs.

Treatment of Certain Costs for Nonprofit Organizations

For nonprofit organizations, the costs of activities performed by
the nonprofit organization primarily as a service to members,
clients, or the general public when significant and necessary to the
nonprofit organization’s mission must be treated as direct costs
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whether or not allowable and be allocated an equitable share of
indirect costs. Some examples of these types of activities include

(1) maintenance of membership rolls, subscriptions, publica-
tions, and related functions. See Memberships, Subscrip-
tions, and Professional Activity Costs.

(2) providing services and information to members, the govern-
ment, or the public. See Memberships, Subscriptions, and
Professional Activity Costs and Lobbying.

(3) promotion, lobbying, and other forms of public relations. See
Advertising and Public Relations and Lobbying.

(4) conferences except those held to conduct the general
administration of the nonprofit organization. See also Con-
ferences.

(5) maintenance, protection, and investment of special funds
not used in the nonprofit organization. See also Fundraising
and Investment Management Costs.

(6) administration of benefits on behalf of members or clients,
including life and hospital insurance, annuity or retirement
plans, and financial aid. See also Compensation Fringe
Benefits.

Indirect Costs

General

Indirect costs are those costs incurred for a common or joint
purpose benefitting more than one cost objective, and not readily
assignable to the cost objectives specifically benefitted, without
effort disproportionate to the results achieved.

Facilities and Administration Classification

For major IHEs and major nonprofit organizations, indirect costs
must be classified within two broad categories: “Facilities”
and “Administration.” “Facilities” is defined as depreciation on
buildings, equipment and capital improvements, interest on
debt associated with certain buildings, equipment and capital
improvements, and operations and maintenance expenses.
“Administration” is defined as general administration and general
expenses such as the director’s office, accounting, personnel and
all other types of expenditures not listed specifically under one
of the subcategories of “Facilities” (including cross allocations
from other pools, where applicable). For nonprofit organizations,
library expenses are included in the “Administration” category;
for institutions of higher education, they are included in
the “Facilities” category. Major IHEs are defined as those
required to use the Standard Format for Submission as
noted in Appendix Ill to 2 CFR Part 200. Major nonprofit o
rganizations are those that receive more than $10 million in direct
Federal funding.
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Diversity of Nonprofit Organizations

It is not always possible to specify the types of costs that may be
classified as indirect costs for nonprofit organizations due to the
diversity of their accounting practices. The association of a cost
with a state award is the determining factor in distinguishing
direct from indirect costs. However, typical examples of indirect
cost for many nonprofit organizations may include depreciation
on buildings and equipment, the costs of operating and maintain-
ing facilities, and general administration and general expenses,
such as the salaries and expenses of executive officers, personnel
administration, and accounting.

Negotiated Indirect Cost Rate

(1) A grantee may elect to negotiate an indirect cost rate with
the state agency by submitting an Indirect Cost Rate Pro-
posal accompanied by the appropriate required certification.

(2) If the grantee desires to leverage its approved federally
negotiated indirect cost rate, the grantee may submit to
the state agency a copy of the federal cognizant agency
approved indirect cost proposal.

(3) The state agency will review the proposal to ensure the rate

complies with state law and the documentation upon which
the plan was negotiated is not inaccurate, materially incom-
plete, or out of date. The state agency may consult with the
federal cognizant agency for indirect costs. The state agency
should make publicly available the policies, procedures and
general decision-making criteria that its programs will follow
to seek and justify deviations from negotiated rates.

(4) A state agency may use a rate different from the negoti-
ated rate approved by the federal cognizant agency when
required by statute or rule, or when approved by a state
agency based on a written explanation justifying the devia-
tion from the federal negotiated rate.

(5) The results of the negotiation will be formalized in a written
agreement between the state agency and the local govern-
ment.

(6) One-time extension of indirect rates. A grantee with a cur-

rent negotiated indirect cost rate with a state agency may
apply for an extension of that agreement for up to four years.
The indirect cost rate extension request will be subject to
the review and approval of the state agency. If this exten-
sion is granted, the grantee may not request a rate review
until the extension period ends. The grantee must re-apply
to negotiate a new rate when the extension ends. After a
new rate has been negotiated, the grantee may again apply
for a one-time extension of the new rate in accordance with
this paragraph.

(7) Types of Negotiated Rates:

* Predetermined rate means an indirect cost rate, appli-
cable to a specified current or future period, usually
the organization’s fiscal year. The rate is based on an
estimate of the costs to be incurred during the period.
A predetermined rate is not subject to adjustment.

Fixed rate means an indirect cost rate that has the same
characteristics as a predetermined rate, except that
the difference between the estimated costs and the
actual costs of the period covered by the rate is carried
forward as an adjustment to the rate computation of a
subsequent period.

Final rate means an indirect cost rate applicable to a
specified past period that is based on the actual costs
of the period. A final rate is not subject to adjustment.

e Provisional rate or billing rate means a temporary indi-
rect cost rate applicable to a specified period that is
used for funding, interim reimbursement, and reporting
indirect costs on state awards pending the establish-
ment of a final rate for the period.

15 percent de minimis Indirect Cost Rate

(1) Ade minimis rate of 15 percent of Modified Total Direct Costs

(MTDC) is available to grantees under the following circum-
stances:

(@) A grantee that has never received a state or federal
negotiated indirect cost rate may elect to charge the de
minimis rate.

(b) If approved by the state agency, a grantee may charge
the de minimis rate if the grantee provides evidence
of an out-of-date state or federal approved negotiated
indirect cost rate of 15 percent or less.

(c) Unless approved by the state agency, entities that expe-
rience a break in the state relationship (for example,
expiration or termination of all awards with the state
agency) are not eligible to receive the de minimis rate
for a new award.

=

Unless approved by the state agency, a governmental
department or agency unit that receives more than $35
million in direct federal funding per the grantee’s fiscal
year is not eligible for the de minimis rate.

MTDC means all direct salaries and wages, applicable fringe
benefits, materials and supplies, services, travel, and up
to the first $50,000 of each subaward (regardless of the
period of performance of the subawards under the award).
MTDC excludes equipment, capital expenditures, charges
for patient care, rental costs, tuition remission, scholarships
and fellowships, participant support costs and the portion of
each subaward in excess of $50,000. Other items may only
be excluded when necessary to avoid a serious inequity in
the distribution of indirect costs, and with the approval of
the state agency.
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(3) The availability of the de minimis rate is generally limited
to a grantee that has never received a negotiated indirect
cost rate. It is expected that entities that have experience
developing and negotiating rates have adequate resources
to develop a new indirect cost rate.

(4) As described in Factors Affecting Allowability of Costs sec-
tion, when applying the de minimis rate, costs must be con-
sistently charged as either direct or indirect costs, and may
not be double charged or inconsistently charged as both.
The de minimis rate does not require documentation to jus-
tify its use and may be used indefinitely. Once elected, the
local government must use the de minimis rate for all state
awards until such time as a grantee chooses to negotiate for
a rate, which the grantee may apply to do at any time.

Voluntary Waiver or Under-Charge of Indirect Cost Rate

A grantee may voluntarily under-charge or waive the indirect cost
rate to allow for a greater share of the state program funds to be
used for the direct program costs.

Refunds

Refunds must be made under every applicable award if proposals
are later found to have included costs that (a) are unallowable (i)
as specified by law or regulation, (ii) as identified in Considerations
for Selected Items of Cost, or (iii) by the terms and conditions of the
state award, or (b) are unallowable because they are clearly not
allocable to the state award. These adjustments or refunds must
be made regardless of the type of rate negotiated (predetermined,
final, fixed, or provisional).

Required Certifications

Required certifications include:

(1) Financial reports must include a certification, signed by an
official who is authorized to legally bind the local govern-
ment, which reads as follows: “By signing this report, | certify
to the best of my knowledge and belief that the report is true,
complete, and accurate, and the expenditures, disburse-
ments and cash receipts are for the purposes and objectives
set forth in the terms and conditions of the state award. |
am aware that any false, fictitious, or fraudulent informa-
tion, or the omission of any material fact, may subject me
to criminal, civil or administrative penalties for fraud, false
statements, false claims or otherwise.”

2

Certification of cost allocation plan or indirect cost rate pro-
posal. Each cost allocation plan or indirect cost rate proposal
must comply with the following:

(@) A proposal to establish a cost allocation plan or an indi-
rect cost rate, submitted to the state agency or main-
tained on file by the local government, must be certified

STATEWIDE PROCUREMENT DIVISION

by the local government using the Certificate of Cost
Allocation Plan or Certificate of Indirect Costs as set
forth below. The certificate must be signed on behalf of
the local government by an individual at a level no lower
than the executive director or chief financial officer of
the local government that submits the proposal.

CERTIFICATE OF COST ALLOCATION PLAN

This is to certify that | have reviewed the cost allocation plan sub-
mitted herewith and to the best of my knowledge and belief:

(1) All costs included in this proposal [identify date] to estab-
lish cost allocations or billings for [identify period covered
by plan] are allowable in accordance with the requirements
of TxGMS and the state award(s) to which they apply. Unal-
lowable costs have been adjusted for in allocating costs as
indicated in the cost allocation plan.

(2) All costs included in this proposal are properly allocable
to state awards based on a beneficial or causal relation-
ship between the expenses incurred and the state awards
to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated
as indirect costs have not been claimed as direct costs

| declare that the foregoing is true and correct.

Governmental Unit:
Signature:

Name of Official:
Title:

Date of Execution:

CERTIFICATE OF INDIRECT COSTS

This is to certify that | have reviewed the indirect cost rate proposal
submitted herewith and to the best of my knowledge and belief:

(1) All costs included in this proposal [identify date] to establish
billing or final indirect costs rates for [identify period covered
by rate] are allowable in accordance with the requirements
of the state award(s) to which they apply and the provisions
of TxGMS. Unallowable costs have been adjusted for in allo-
cating costs as indicated in the indirect cost proposal.

(2) All costs included in this proposal are properly allocable
to state awards based on a beneficial or causal relation-
ship between the expenses incurred and the agreements
to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated
as indirect costs have not been claimed as direct costs.
Similar types of costs have been accounted for consistently
and the state government will be notified of any account-
ing changes that would affect the predetermined rate.
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| declare that the foregoing is true and correct.

Governmental Unit:
Signature:

Name of Official:
Title:

Date of Execution:

(@) The state government may either disallow all indirect
costs or unilaterally establish an indirect cost rate when
the local government fails to submit a certified proposal
for establishing a rate. This rate should be based upon
audited historical data or other data furnished to the
state agency and for which it can be demonstrated that
all unallowable costs have been excluded. The rate
established must ensure that potentially unallowable
costs are not reimbursed. Alternatively, the recipient
may use the de minimis indirect cost rate.

(3) Nonprofit organizations must certify that they did not meet
the definition of a major nonprofit organization as defined in
the Indirect Costs section, if applicable.

General Provisions for Selected Items of Cost
CONSIDERATIONS FOR SELECTED ITEMS OF COST

This section provides principles to be applied in establishing the
allowability of certain items involved in determining cost in addi-
tion to other requirements set forth in the Basic Considerations
section that include the following:

e Composition of Costs

e Factors Affecting Allowability of Costs

* Reasonable Costs

e Allocable Costs

e Applicable Credits

® Prior Written Approval

e Limitation on Allowance of Costs

e Special Considerations

¢ Collection of Unallowable Costs

¢ Adjustment of Previously Negotiated Indirect Cost Rates Con-

taining Unallowable Costs

These principles apply whether or not a particular item of cost is
properly treated as direct cost or indirect cost. The sections listed
in Appendix 7 are not intended to be a comprehensive list of
potential items of cost encountered under state awards. Failure to
mention a particular item of cost is not intended to imply that it is

either allowable or unallowable; rather, determination as to allow-
ability in each case should be based on the treatment provided
for similar or related items of cost and based on the principles
described in the Basic Considerations section.

SELECTED ITEMS OF COST

The selected items of cost are listed in Appendix 7, with a supple-
ment of additional requirements applicable to certain state grant
program cost items that are prescribed by the Comptroller under
the authority of Chapter 783 of the Texas Government Code. In
case of a discrepancy between a specific state law and state
policy, the state law governs.

Audits

Audit Requirements

AUDIT REQUIRED

General

A local government that expends more than $1 million during its
fiscal year in state awards must have either a Financial Audit or
Program-specific Audit conducted for that year in accordance with
the provisions of this section. As noted in Relation to Other Audit
Requirements, the state agency may also require an independent
audit to be conducted based factors other than monetary thresh-
old. All audits must be conducted in accordance with GAGAS.

A local government that is exempt from state audit requirements
must keep its records available for review or audit by appropriate
officials of the state agency, pass-through entity, and the State
Auditor’s Office.

Frequency of Audit

Required audits will be performed on an annual basis. If the audi-
tee is required by statute to undergo its audits less frequently than
annually, then the auditee shall perform its audit biennially.

Federal Single Audit

Instead of a Financial Audit or Program-specific Audit, a state
agency, at its discretion, may accept the single audit of the local
government prepared in compliance with the Uniform Guidance if
the state agency determines that the state single audit sufficiently
addresses internal controls and other grant requirements as they
relate to the particular state award.

Agreed-upon Procedures Audit
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Instead of a Financial Audit or Program-specific Audit, a state
agency may accept an agreed-upon procedures audit if it deter-
mines that the audit sufficiently reviews financial processes and
controls of the local government and adopts an administrative rule
containing requirements for the audit.

MAJOR PROGRAM DETERMINATION

General

To determine audit requirements, an auditor must determine if the
state grant is a major program. Auditors must determine which
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state programs are major programs using a risk-based approach
that must consider

e current and prior audit experience;

e oversight by a state agency or other pass-through entities;
and

e the inherent risk of the state program.
The auditor will identify and label the major programs as either

Type A or Type B depending on state award expended and other
identified program risks.

TABLE 1: MAJOR PROGRAM DETERMINATION

Equal to or exceed $1 million but less than or equal to $34
million

$1 million

Exceed $34 million but less than or equal to $100 million

Total state awards expended multiplied by 0.03

Exceed $100 million but less than or equal to $1 billion

$3 million

Exceed $1 billion but less than or equal to $10 billion

Total state awards expended multiplied by 0.003

Exceed $10 billion but less than or equal $20 billion

$30 million

Exceed $20 billion

Total state awards expended multiplied by 0.0015

Type A programs

Type A programs are identified as those major programs with state
awards expended during the audit period exceeding the levels out-
lined in Table 1. Those state programs not labeled as Type A based
on Table 1 must be labeled Type B programs.

Low risk

Auditors must identify Type A programs that are low risk. To be
considered low risk, a program must have

e been audited as a major program in at least one of two most
recent audit periods; and

 not have had internal control deficiencies (identified as mate-
rial weaknesses), a modified opinion on the program, or
known or likely questioned costs that exceed 5 percent of the
total state awards expended for the program.

A state agency may require that a Type A program not be consid-
ered low risk for a specific recipient.

Type B programs

Auditors must identify Type B programs that are high risk. Auditors
are not required to identify more high-risk Type B programs than
at least one-fourth the number of Type A programs identified as
low risk.

Minimum Audit Requirements for Major Programs

An auditor must audit all the following as major programs:

¢ All Type A programs not identified as low risk.
e All Type B programs identified as high risk.

e Additional programs as necessary to comply with the percent-
age of coverage.

Percentage of Coverage

When a local government’s Type A major programs are designated
as low risk, an auditor only needs to audit those Type B major
programs that are identified as high risk as well as other state
programs with state awards expended that, in the aggregate, all
major programs encompass at least 20 percent (0.20) of total state
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funds expended. Otherwise, an auditor must audit all the major
programs identified as high risk, as well as other state programs
with state awards expended that, in the aggregate, all major
programs encompass at least 40 percent (0.40) of the total state
awards expended.

FINANCIAL AUDIT

The Financial Audit must cover the entire operations of the auditee,
or, at the option of the auditee, such audit must include a series
of audits that cover departments, agencies, and other organiza-
tional units that expended or otherwise administered state awards
during the audit period. In these instances, the audit must include
the Financial Statements and Schedule of Expenditures of State
Awards for each such department, agency, and other organiza-
tional unit, which must be considered to be a non-state entity. The
financial statements and schedule of expenditures of state awards

must be for the same audit period.

PROGRAM-SPECIFIC AUDIT

General

An auditee may elect to have a program-specific audit conducted
in accordance with this section if the following conditions are met:

() The auditee expends state awards under only one state
program, excluding research and development (R&D); and

(2) The state program’s statutes or rules, or terms and condi-
tions of the state award, do not require a financial statement
audit of the auditee.

An auditee may elect to have a program-specific audit for research
and development conducted, but only if all of the following condi-
tions are met:

() The auditee expends state awards under only from the same
state agency, or the same state agency and the same pass-
through entity; and

(2) The state agency, or pass-through entity approves a pro-
gram-specific audit in advance.

Program-specific Audit Guide Available

In some cases, a program-specific audit guide will be available to
provide specific guidance to the auditor concerning internal con-
trols, compliance requirements, suggested audit procedures, and
audit reporting requirements. The auditor will contact the state
agency to determine whether such a guide is available. When
a current program-specific audit guide is available, the auditor
must follow Generally Accepted Government Auditing Standards
(GAGAS) and the guide when performing a program-specific audit.

Program-specific Audit Guide Not Available

When a current program-specific audit guide is not available, the
auditee and auditor must comply with the following standards:

(1) Financial Statements: The auditee must prepare the finan-
cial statements for the state program that includes, at a
minimum, the following: (1) a description of the significant
accounting policies used, (2) a summary schedule of prior
audit findings, and (3) a corrective action plan.

(2) Auditor’s Responsibilities: The auditor must:

(a) Perform an audit of the financial statements for the state
program in accordance with GAGAS.

(b) Obtain an understanding of internal controls and perform
tests of internal controls over the state program. The audi-
tor must report a significant deficiency or material weak-
ness, assess the related control risk at the maximum, and
consider whether additional compliance tests are required
because of ineffective internal control.

(c) Determine whether the auditee has complied with state
and federal laws, rules, and the terms and conditions of
state awards that could have a direct and material effect
on the state program. The compliance testing mustinclude
tests of transactions and such other auditing procedures
necessary to provide the auditor sufficient appropriate
audit evidence to support an opinion on compliance.

(d) Follow up on prior audit findings and perform procedures
to assess the reasonableness of the summary schedule
of prior audit findings prepared by the auditee. When the
auditor concludes that the summary schedule of prior
audit findings materially misrepresents the status of any
prior audit finding, the auditor must report this condition
as a current-year audit finding.

(e) Report any audit findings consistent with the require-
ments of the Audit Findings section.

(3) Audit Reporting: The auditor’s reports may be in the form of
either combined or separate reports. It may be organized
differently from the manner presented in this section. The
auditor’s reports must state that the audit was conducted in
accordance with this section and include the following:

(a) an opinion (or disclaimer of opinion) on whether the finan-
cial statements of the state program is presented fairly
in all material respects in accordance with the stated
accounting policies;

(b) a report on internal control related to the state program,
which must describe the scope of internal control testing
and the results of the tests;

(c) a report on compliance that includes an opinion (or dis-
claimer of opinion) as to whether the auditee complied
with laws, rules, and the terms and conditions of state
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awards that could have a direct and material effect on the
state program; and

(d) a schedule of findings and questioned costs for the state

program that includes a summary of the auditor’s results
relative to the state program and findings and questioned
costs consistent with the following:

1. Asummary of the auditor’s results, which mustinclude:

(i) The type of report the auditor issued (unmodi-
fied opinion, qualified opinion, adverse opinion,
or disclaimer of opinion) on whether the audited
financial statements were prepared in accor-
dance with GAAP;

(i) A statement about whether significant deficien-
cies or material weaknesses in internal control
were disclosed by the audit of the financial state-
ments;

(iii) A statement as to whether the audit disclosed
any noncompliance that is material to the finan-
cial statements of the auditee;

(iv) A statement about whether significant deficien-
cies or material weaknesses in internal control
over major programs were disclosed by the audit;

(v) The type of report the auditor issued (unmodified
opinion, qualified opinion, adverse opinion, or
disclaimer of opinion) on compliance for major
programs;

(vi) A statement as to whether the audit disclosed
any audit findings that the auditor is required to
report under the Audit Findings section; and

(vii) An identification of each individual program.

2. Findings and questioned costs for state awards that
must include audit findings and be reported in the fol-
lowing manner:

(i) Auditfindings (for example, internal control find-
ings, compliance findings, questioned costs,
or fraud) that relate to the same issue must
be presented as a single audit finding. Where
practical, audit findings should be organized by
state agency.

(i) Audit findings that relate to both the financial
statements and state awards must be reported
in both sections of the schedule. However, the
reporting in one section of the schedule may
be in summary form and reference a detailed
reporting in the other section.
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(@) The audit must be completed and the reporting package
must be submitted by the auditee within 30 calendar
days after receipt of the auditor’s report or nine months
after the end of the audit period (whichever is earlier).
The state agency may authorize an extension when the
nine-month timeframe would place an undue burden on
the auditee. If the due date falls on a Saturday, Sunday,
or state holiday, the reporting package is due the next
business day.

(b) The auditee must make copies available for public
inspection unless restricted by law or rule. Auditees and
auditors must ensure that their respective parts of the
reporting package do not include protected personally
identifiable information.

(c) The reporting package for a program-specific audit must
consist of the financial statements of the state program,
a Summary Schedule of Prior Audit Findings, a corrective
action plan, and the auditor’s report.

COORDINATED AUDIT

Instead of multiple audits of individual programs, a local govern-
ment receiving state-administered assistance may request by
action of its governing body a single audit or coordinated audits by
all state agencies from which it receives funds. The local govern-
ment’s request for a single audit or audit coordination should be
directed to SPD via email at txgms@cpa.texas.gov. On receipt of a
request for a single audit or audit coordination, the Comptroller,
in consultation with SAO, must not later than the 30th day after
the date of the request designate a single state agency to coor-
dinate state audits of the local government.®® With the exception
of audits conducted by the Comptroller and SAO, the designated
state agency must, to the extent practicable, assure single or coor-
dinated state audits of the local government for as long as the des-
ignation remains in effect or until the local government by action of
its governing body withdraws its request for audit coordination.®

SUB-GRANTEES AND CONTRACTORS

An auditee may simultaneously be a grantee, a sub-grantee, and
a contractor. Unless a program is exempt by state statute, state
awards expended as a grantee or a sub-grantee are subject to
audit under this section. Payments received for goods or services
provided as a contractor under a state award. Refer to the Sub-
grantee and Contractor Determination section for the consid-
erations in determining whether payments constitute a federal

8 TEX. GOV'T CODE § 783.008(a).

(4) Report Submission to State Agency. Report submission
requirements for program-specific audits include the follow-

ing:

& TEX. GOV'T CODE § 783.008(b).
% TEX. GOV'T CODE §§ 783.008(c)-(d).
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award or a payment for goods or services provided as a contractor.

COMPLIANCE RESPONSIBILITY FOR CONTRACTORS

In most cases, the auditee’s compliance responsibility for con-
tractors is to ensure that the procurement, receipt, and payment
for goods and services comply with state statutes, rules, and the
terms and conditions of a state award. State award compliance
requirements normally do not flow down to contractors. However,
for procurement transactions in which the contractor is made
responsible for meeting program requirements, the auditee must
ensure those requirements are met, including by clearly stating
the contractor’s responsibilities within the contract and reviewing
the contractor’s records to determine compliance.

Relation to Other Audit Requirements

TxGMS do not limit the authority of state agencies to conduct, or
arrange for the conduct of, audits and evaluations of state awards,
nor limit the authority of any state agency officials. The state
agency, the state agency’s authorized auditors, and the SAO may
conduct or arrange for additional audits that may be necessary to
carry out the state agency’s responsibilities under state statutes,
rules, or the terms and conditions of the state award. Any addi-
tional audits should be planned and performed in such a way as
to build upon work performed, including the audit documentation,
sampling, and testing already performed, by other auditors. To the
extent a recent audit meets the state agency’s needs, the state
agency may rely upon and use the prior audit.

Remedies for Audit Noncompliance

In cases of continued inability or unwillingness of a grantee or sub-
grantee to have an audit conducted in accordance with this part,
the state agency or pass-through entities must take appropriate
action as provided in the Remedies for Noncompliance section.

Auditees
AUDITEE RESPONSIBILITIES

The auditee must

(1) Arrange for the audit required by the Auditor Selection sec-
tion and ensure it is properly performed and submitted,;

(2) Prepare financial statements in accordance with the Finan-
cial Statements section;

(3) Promptly follow up and take corrective action on audit find-
ings. This includes preparing a Summary Schedule of Prior
Audit Findings and a Corrective Action Plan; and

(4) Provide the auditor access to personnel, accounts, books,
records, supporting documentation, and any other informa-
tion needed for the auditor to perform the audit required by
TxGMS.

AUDITOR SELECTION

Auditor Procurement

When procuring audit services, the auditee must follow its own
documented procurement procedures that reflect applicable state
law (for example, Chapter 2254, Subchapter B of the Texas Gov-
ernment Code), including conflict of interest standards. When pro-
curing audit services, the objective is to obtain high-quality audits.
When requesting proposals for audit services, the objectives and
scope of the audit must be made clear, and the local government
must request a copy of the audit organization’s peer review report,
which the auditor must provide under GAGAS. If not otherwise pre-
scribed by applicable law, factors to be considered in evaluating
each proposal for audit services include the responsiveness to the
request for proposal, relevant experience, availability of staff with
professional qualifications and technical abilities, the results of
peer and external quality control reviews, and price. When procur-
ing audit services, the auditee shall follow applicable provisions of
Chapter 2161 of the Texas Government Code.

Restriction on Auditor Preparing Indirect Cost Proposals

In addition to any state law restrictions, an auditor or audit orga-
nization who prepares the indirect cost proposal or cost allocation
plan may not be selected to perform the audit required by TXGMS
when the indirect costs recovered by the auditee during the prior
year exceed $1 million. This restriction applies to the base year
used to prepare the indirect cost proposal or cost allocation plan
and any subsequent years in which the resulting indirect cost
agreement or cost allocation plan is used to recover costs.

Restriction Relating to Non-Audit Services

In addition to any state law restrictions, an auditor or audit orga-
nization providing non-audit services to the auditee may not also
be selected to perform the audit required by TxGMS if provision of
such services impairs auditor independence in accordance with
GAGAS.

Use of State Auditors

State auditors may perform all or part of the work required under
this part if they fully comply with the requirements of this section.

FINANCIAL STATEMENTS

Financial Statements

The auditee must prepare financial statements that reflect its
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financial position, results of operations or changes in net assets,
and, where appropriate, cash flows for the fiscal year audited.
The financial statements must be for the same organizational unit
and fiscal year chosen to meet this section’s requirements. How-
ever, the organization-wide financial statements may also include
departments, agencies, and other organizational units that have
separate audits and prepare separate financial statements.

Schedule of Expenditures of State Awards

The auditee must also prepare a schedule of expenditures of state
awards for the period covered by the auditee’s financial state-
ments that must include the total awards expended. The auditee
may choose to provide information requested by state agencies
or pass-through entities to make the schedule easier to use. For
example, when a state program has multiple state award years, the
auditee may separately list the amount of state awards expended
for each year of a state award. The schedule must:

(1) listindividual state programs by state agency. For a cluster of
programs, the auditee must provide the cluster name, a list
of individual state programs within the cluster, and provide
the state agency name. For research and development, total
state awards expended must be shown either by individual
state award or by state agency and major subdivision within
the state agency.

2

for state awards received as a sub-grantee, the name of the
pass-through entity and identifying number assigned by the
pass-through entity must be included.

(3) provide total state awards expended for each individual
state program and state grant identifying number. For a
cluster of programs, the auditee must also provide the total
for the cluster.

(4) include the total amount provided to sub-grantees from each
state program.

(5

include notes describing the significant accounting policies
used in preparing the schedule and whether the auditee
elected to use the de minimis indirect cost rate.

AUDIT FINDINGS FOLLOW-UP

General

The auditee is responsible for follow-up and corrective action on
all audit findings. As part of this responsibility, the auditee must
prepare a Summary Schedule of Prior Audit Findings. The auditee
must also prepare a Corrective Action Plan for current year audit
findings. The Summary Schedule of Prior Audit Findings and the
Corrective Action Plan must include the reference numbers the
auditor assigns to audit findings. Because the summary schedule
may include audit findings from multiple years, it must include the

STATEWIDE PROCUREMENT DIVISION

fiscal year in which the finding initially occurred. The corrective
action plan and summary schedule of prior audit findings must
include financial statement findings that the auditor was required
to report in accordance with GAGAS.

Summary Schedule of Prior Audit Findings

The Summary Schedule of Prior Audit Findings must report the
status of all audit findings included in the prior audit’s schedule of
findings and questioned costs. The summary schedule must also
include audit findings reported in the prior audit’s summary sched-
ule of prior audit findings except audit findings listed as corrected
in clause (1) or no longer valid or not warranting further action in
clause (3) as described below:

() When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that cor-
rective action was taken.

(2) When audit findings were not corrected or only partially cor-
rected, the summary schedule must describe the reasons
for the finding’s recurrence, planned corrective action, and
any partial corrective action taken. When the corrective
action taken significantly differs from the corrective action
previously reported in a corrective action plan or the state
agency’s management decision, the summary schedule
must provide an explanation.

(3) When the auditee believes the audit findings are no longer
valid or do not warrant further action, the reasons for this
position must be described in the summary schedule. A valid
reason for considering an audit finding as not warranting
further action is that all of the following have occurred:

* two years have passed since the audit report in which
the finding occurred was submitted to the state agency,
pass-through entity, or oversight agency for the federal
single audit;

e the state agency, pass-through entity, or oversight
agency for the federal single audit is not currently fol-
lowing up with the auditee on the audit finding; and

* a management decision was not issued.

Corrective Action Plan

At the completion of the audit, the auditee must prepare a correc-
tive action plan to address each audit finding included in the audi-
tor’s report for the current year. The corrective action plan must
be a document separate from the auditor’s findings described in
the Audit Findings section. The corrective action plan must also
provide the name of the contact person responsible for the correc-
tive action, the corrective action to be taken, and the anticipated
completion date. When the auditee does not agree with the audit
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findings or believes corrective action is not required, the correc-
tive action plan must include a detailed explanation of the reasons.

REPORT SUBMISSION TO STATE AGENCY

General

The audit and the reporting package must be submitted by the
auditee within 30 calendar days after the auditee receives the
auditor’s report, or nine months after the end of the audit period
(whichever is earlier). The state agency may authorize an exten-
sion when the nine-month timeframe would place an undue bur-
den on the auditee. If the due date falls on a Saturday, Sunday,
or state holiday, the reporting package is due the next business
day. The auditee must make copies available for public inspection
unless restricted by law or rule. Auditees and auditors must ensure
that their respective parts of the reporting package do not include
protected personally identifiable information.

Reporting Package

The reporting package must include the following:

(1) Financial Statements and Schedule of Expenditures of State
Awards discussed in the Financial Statements section;

(2) Summary Schedule of Prior Audit Findings discussed in the
Audit Findings Follow-up section;

(3) Auditor’s report discussed in the Audit Reporting section; and

(4) Corrective action plan discussed in the Audit Findings
Follow-up section.

Requests for Management Letters Issued by the Auditor

Auditees must submit, when requested by a state agency or pass-
through entity, a copy of any management letters issued by the
auditor.

Report Retention Requirements

Auditees must retain a copy of the reporting package described
in this section on file until the third anniversary of the later date
of (1) the contract completion or expiration or (2) the resolution
of all issues that arose from any litigation, claim, negotiation,
audit, open records request, administrative review, or other action
involving the contract or documents.

Awarding State Agency Responsibilities

In additional to all other requirements of this part, the state agency
must

(1) Ensure that audits are completed, and reports are received
in a timely manner in accordance with the requirements of
TXGMS.

(2) Provide technical advice and assistance to auditees and
auditors.

(3) Follow up on audit findings to ensure that local governments
take appropriate and timely corrective action. Follow-up
includes:

(a) issuing a management decision in accordance with the
Management Decision section;

(b) monitoring the local government’s progress imple-
menting a corrective action;

(c) using audit follow-up techniques as appropriate, to
improve state program outcomes through better audit
resolution, follow-up, and corrective action.

Auditors

AUDIT REPORTING FOR FINANCIAL AUDIT

The auditor’s report may be in the form of either combined or
separate reports. It may be organized differently from the manner
presented in this section. The auditor’s report must state that the
audit was conducted in accordance with this part and include the
following:

(1) An opinion (or disclaimer of opinion) on whether the finan-
cial statements are presented fairly in all material respects
in accordance with generally accepted accounting principles
and an opinion (or disclaimer of opinion) as to whether the
schedule of expenditures of state awards is fairly stated in
all material respects in relation to the financial statements
as a whole.

(2) Areporton internal control over financial reporting and com-
pliance with provisions of laws, regulations, contracts, and
award agreements, noncompliance with which could have
a material effect on the financial statements. This report
must describe the scope of internal control and compliance
testing and the results of the tests. Where applicable, the
report must refer to the separate schedule of findings and
questioned costs described in this section.

(3) A report on compliance for each program and a report on
internal control over compliance. This report must describe
the scope of testing of internal control over compliance and
include an opinion (or disclaimer of opinion) on whether the
auditee complied with statutes, regulations, and the terms
and conditions of state awards that could have a direct and
material effect on each program and refer to the separate
schedule of findings and questioned costs described in this
section.

(4) A schedule of findings and questioned costs that must
include the following three components:

(@) A summary of the auditor’s results, which must include:
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(i) The type of report the auditor issued (unmodified
opinion, qualified opinion, adverse opinion, or dis-
claimer of opinion) on whether the audited financial
statements were prepared in accordance with
GAAP;

(i) A statement about whether significant deficiencies
or material weaknesses in internal control were
disclosed by the audit of the financial statements;

(iii) A statement as to whether the audit disclosed any
noncompliance that is material to the financial
statements of the auditee;

(iv) A statement about whether significant deficiencies
or material weaknesses in internal control over the
programs were disclosed by the audit;

(v) The type of report the auditor issued (unmodi-
fied opinion, qualified opinion, adverse opinion,
or disclaimer of opinion) on compliance for major
programs;

(vi) A statement as to whether the audit disclosed any
audit findings that the auditor is required to report
under the Audit Findings section; and

(vii)An identification of programs by listing each indi-
vidual program; however, in the case of a cluster
of programs, only the cluster name as shown on
the schedule of expenditures of state awards is
required.

Findings relating to the financial statements required to
be reported in accordance with GAGAS.

Findings and questioned costs for state awards that
must include audit findings as defined in the Audit Find-
ings section and be reported in the following manner:

() Audit findings (for example, internal control find-
ings, compliance findings, questioned costs,
or fraud) that relate to the same issue must be
presented as a single audit finding. Where prac-
tical, audit findings should be organized by state
agency or pass-through entity.

(i) Audit findings that relate to both the financial
statements (paragraph (4)(b) of this section)
and state awards (this paragraph (4)(c)) must be
reported in both sections of the schedule. How-
ever, the reporting in one section of the schedule
may be in summary form and reference a detailed
reporting in the other section.

STATEWIDE PROCUREMENT DIVISION

AUDIT FINDINGS FOR FINANCIAL AUDIT
Audit Findings Reported

The auditor must report the following as an audit finding in the
schedule of findings and questioned costs:

(1)

(2)

Significant deficiencies and material weaknesses in internal
control over major programs.

Material noncompliance with the provisions of state or fed-
eral law, rules, or the terms and conditions of state awards.

Known questioned costs when either known or likely ques-
tioned costs are greater than $25,000 for a type of com-
pliance requirement for a major program. When reporting
questioned costs, the auditor must include information to
provide proper perspective for evaluating the prevalence
and consequences of the questioned costs. If the known
questioned costs are greater than $25,000 for a state pro-
gram that is not being audited as a major program, no audit
finding needs to be reported (unless the auditor is made
aware of the questioned costs as a result of an audit follow-
up or other audit procedure).

The circumstances concerning why the auditor’s report on
compliance for each program is other than an unmodified
opinion. This must be included unless the circumstances are
otherwise reported as audit findings in the schedule of find-
ings and questioned costs.

Known or likely fraud affecting a state award, unless the
fraud is otherwise reported as an audit finding in the sched-
ule of findings and questioned costs. This paragraph does
not require the auditor to publicly report information that
could compromise investigative or legal proceedings or to
make an additional reporting when the auditor confirms that
the fraud was reported outside the auditor’s reports under
the direct reporting requirements of GAGAS.

Instances where the results of audit follow-up procedures
disclosed that the Summary Schedule of Prior Audit Findings
prepared by the auditee materially misrepresents the status
of any prior audit finding.

Audit Finding Detail and Clarity

Audit findings must be presented with sufficient detail and clarity
for the auditee to prepare a corrective action plan and take correc-
tive action and for state agencies to arrive at a management deci-
sion. As applicable, the following information must be included in
audit findings:

(1)

The state program and specific state award identification,
including the program title and number, state award identi-
fication number, if applicable, and year, and the name of the
state agency. When information, such as the program title
and number or state award identification number, is unavail-
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able, the auditor must provide the best information available
to describe the state award.

=

The criteria or specific requirement for the audit finding (for
example, the specific state and federal law, rule, or term and
condition of the state award). The criteria or specific require-
ment provides a context for evaluating evidence and under-
standing findings. The criteria should generally identify the
required or desired state or expectation with respect to the
program or operation.

(3) The condition found, including facts that support the defi-
ciency identified in the audit finding.

(4) A statement of cause that identifies the reason or explana-
tion for the condition or the factors responsible for the dif-
ference between the situation that exists (condition) and the
required or desired state (criteria), which may also serve as a
basis for recommendations for corrective action.

g

The possible asserted effect to provide sufficient information
to the auditee and state agency to permit them to determine
the cause and effect to facilitate prompt and proper cor-
rective action. A statement of the effect or potential effect
should provide a clear, logical link to establish the impact
or potential impact of the difference between the condition
and the criteria.

(6) The identification of known questioned costs, by applicable
state program name and state award identification number,
and how these questioned costs were computed.

(7) When there are known questioned costs but the dollar
amount is undetermined or not reported, a description
of why the dollar amount was undetermined or otherwise
could not be reported.

(8) Information to provide proper perspective for evaluating
the prevalence and consequences of the audit finding.
For example, whether the audit finding represents an iso-
lated instance or a systemic problem. Where appropriate,
instances identified must be related to the universe and
the number of cases examined and be quantified in terms
of dollar value. In addition, the audit finding should indicate
whether the sampling was a statistically valid sample.

(9) The identification of whether the audit finding is a repeat of a
finding in the immediately prior audit. The audit finding must
identify the applicable prior year audit finding reference
numbers in these instances.

(10) Recommendations to prevent future occurrences of the defi-
ciency identified in the audit finding.

(1) Views of responsible officials of the auditee.
Reference Numbers

Each audit finding in the schedule of findings and questioned costs
must include a reference number.

AUDIT DOCUMENTATION
Retention of Audit Documentation

The auditor must retain audit documentation and reports until the
third anniversary of the later date of (1) the contract completion or
expiration, or (2) the resolution of all issues that arose from any
litigation, claim, negotiation, audit, open records request, adminis-
trative review, or other action involving the contract or documents.
When the auditor is aware that the state agency or auditee is
contesting an audit finding, the auditor must contact the parties
contesting the audit finding for guidance prior to the destruction
of the audit documentation and reports.

Access to Audit Documentation

Audit documentation must be made available upon request to the
state agency or State Auditor’s Office to resolve audit findings, or
to carry out oversight responsibilities. Access to audit documenta-
tion includes the right of state agencies to obtain copies of audit
documentation, as is reasonable and necessary.

CRITERIA FOR STATE PROGRAM RISK

General

The auditor’s determination should be based on an overall evalua-
tion of the risk of noncompliance occurring that could be material
to the state program. The auditor must consider criteria, such as
those described in of this section, to identify risk in state programs.
Also, as part of the risk analysis, the auditor may wish to discuss a
particular state program with auditee management and the state
agency.

Current and Prior Audit Experience

(1) Weaknesses in internal control over state programs would
indicate higher risk. Therefore, consideration should be
given to the control environment over state programs.
This includes considering factors such as the expectation
of management’s adherence to state and federal statutes,
rules, and the terms and conditions of state awards, and the
competence and experience of personnel who administer
the state programs.

(@) A state program administered under multiple internal
control structures may have higher risk. When assess-
ing risk in a large single audit, the auditor must consider
whether weaknesses are isolated in a single operating
unit (for example, one college campus) or pervasive
throughout the entity.

(b) A weak system for monitoring sub-grantees would indi-
cate higher risk when significant parts of a state pro-
gram are passed to sub-grantees through subawards.
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(2) Prior audit findings would indicate higher risk, especially
when the situations identified in the audit findings could
significantly impact a state program or have not been cor-
rected.

Oversight Exercised by State Agencies

() The oversight exercised by state agencies may be used to
assess risk. For example, recent monitoring or other reviews
performed by an oversight entity that disclosed no significant
problems would indicate lower risk, whereas monitoring that
disclosed significant problems would indicate higher risk.

(2) State agencies may identify state programs that are higher
risk.

Inherent Risk of the State Program

The nature of a state program may indicate risk. Consideration
should be given to the complexity of the program and the extent
to which the state program contracts for goods and services. For
example, state programs that disburse funds through third-party
contracts or have eligibility criteria may be higher risk.

() The phase of a state program in its lifecycle at the state
agency may indicate risk. For example, a new state program
with new or interim regulations may have higher risk than an
established program with time-tested regulations. Also, sig-
nificant changes in state programs, statutes, regulations, or
the terms and conditions of state awards may increase risk.

STATEWIDE PROCUREMENT DIVISION

(2) The phase of a state program in its lifecycle at the auditee
may indicate risk. For example, during the first and last years
that an auditee participates in a state program, the risk
may be higher due to the start-up or closeout of program
activities and staff.

Management Decisions

The management decision must clearly state whether or not the
audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial
adjustments, or take other action. If the auditee has not com-
pleted corrective action, a timetable for follow-up should be given.
Prior to issuing the management decision, the state agency may
request additional information or documentation from the auditee,
including a request for auditor assurance related to the documen-
tation, as a way of mitigating disallowed costs. The management
decision should describe any appeal process available to the audi-
tee. The state agency may also issue a management decision on
findings relating to the financial statements, that are required to
be reported in accordance with GAGAS. The state agency respon-
sible for issuing the management decision should do so within six
months of receipt of the report.
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VERSION HISTORY

Release/Revision Date ‘ Version ‘ Summary of Revisions
January 1, 2020 1.0 Publication Date of TXGMS.
December 17,2021 1.1 Non-substantive modifications (e.g., format adjustments, inclusion of hyperlinks,

correction of typographical errors) throughout the TXGMS.

Substantive revisions to the following sections: Audits, Appendices 2, 6, and 9.

October 1,2024 2.0 Non-substantive modifications (e.g., format adjustments, correction of
typographical errors) throughout the TxGMS.

Non-substantive clarifications to the following sections: Throughout the TXxGMS to
align with 2 CFR Part 200.

Substantive revisions to the following sections: Standard for Financial and Program
Management: Internal Controls — Subaward Procedures: Fixed Amount Awards —
Property Standards: Equipment - Supplies — Closeout — Indirect Costs: 15 percent
de minimis Indirect Cost Rate — Audits: Audit Requirements — Appendices 2, 6,
and 7
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APPENDIX 1
ACRONYMS AND ABBREVIATIONS

Annual Comprehensive Financial Report

Assistance Listing Number

Code of Federal Regulations

Data Universal Numbering System

Electronic State Business Daily

Facilities and Administration

Fiscal Management Division website

General Appropriations Act (state)

Generally Accepted Accounting Principles

Generally Accepted Government Auditing Standards

Governmental Accounting Standards Board

Institutions of Higher Education

Legislative Budget Board

Office of Management and Budget (federal)

Research and Development

Request for Applications

System for Award Management (federal)

State Auditor’s Office

Schedule of Expenditures Federal Awards

State Property Accounting

Statewide Procurement Division

State Pass-Through Reconciliation

Statewide Cost Allocation Plan

Texas Administrative Code

Texas Grant Management Standards

Uniform Grant Management Standards

Uniform Statewide Accounting System

United States Code
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APPENDIX 2
GLOSSARY

This Glossary provides definitions for terminology commonly used in state grant programs and the Chapter 783 Supplement for State
Grant Programs. Other definitions may be found in state statutes, rules, or fiscal policies that apply more specifically to particular
programs or activities. Because certain words found in state grant programs may have meanings that are the same, similar, or different to
those found in federal grant programs, care should be taken to utilize the definition that is appropriate to the transaction. For definitions
associated with terms found in federal grant programs, grant program managers must refer to 2 CFR Part 200 and any federal agency
issued guidance. This Glossary does not provide guidance for terms found in federal grant programs.

Acquisition Cost

The (total) cost of the asset including the cost to ready the asset
for its intended use. For example, acquisition cost for equipment,
means the net invoice price of the equipment, including the
cost of any modifications, attachments, accessories, or auxiliary
apparatus necessary to make it usable for the purpose for which
it is acquired. Acquisition costs for software includes those
development costs capitalized in accordance with generally
accepted accounting principles (GAAP). Ancillary charges, such as
taxes, duty, protective in transit insurance, freight, and installation
may be included in or excluded from the acquisition cost in
accordance with the grantee’s or sub-grantee’s regular accounting
practices.

Advance Payment

A payment that a state agency or pass-through entity makes by
any appropriate payment mechanism and payment method before
the local government disburses the funds for program purposes.

Allocation

The process of assigning a cost, or a group of costs, to one or
more cost objective(s), in reasonable proportion to the benefit
provided or other equitable relationship. The process may entail
assigning a cost(s) directly to a final cost objective or through one
or more intermediate cost objectives.

Annual Comprehensive Financial Report (ACFR)

A statewide financial report that encompasses all funds and
component units of the State of Texas, prepared in conformance
with Generally Accepted Accounting Principles (GAAP) and
Governmental Accounting Standards Board (GASB) requirements.
Formerly known as Comprehensive Annual Financial Report
(CAFR).

Application

The document(s) submitted in response to a Request for
Applications or other notice of funding opportunity for financial
assistance.

Appropriation
Legislative authorization to expend public funds for a specific
purpose.

Assignment
Transfer of contractual rights from one party to another party.

Auditee
Any non-state entity that expends state awards that must be
audited under TxGMS.

Auditor

Auditor means an auditor who is a public accountant or a federal,
state, local government, or Indian Tribe audit organization that
meets the general standards specified for external auditors in
generally accepted government auditing standards (GAGAS).
The term auditor does not include internal auditors of nonprofit
organizations.

Biennium

For the State of Texas, a period of 24 consecutive months
beginning on September 1 of each odd-numbered year. Example:
September 1, 2025, through August 31, 2027.

Budget

The financial plan for the project or program that the state agency
or pass-through entity approves during the award process or in
subsequent amendments to the award. It may include the State
and non-state share or only the state share, as determined by the
state agency or pass-through entity.

Capital Asset

A possession of the State that has an estimated useful life of more
than one year. Capital assets may or may not be capitalized for
financial reporting purposes.

Capital Expenditure
Expenditures to acquire capital assets or expenditures to
make additions, improvements, modifications, replacements,
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rearrangements, reinstallations, renovations, or alterations to
capital assets that materially increase their value or useful life.

Central Service Cost Allocation Plan

The documentation identifying, accumulating, and allocating or
developing billing rates based on the allowable costs of services
provided by a state, local government, or Indian Tribe to its
departments and agencies on a centralized basis. The costs of
these services may be allocated or billed to users.

Closeout

The process by which the awarding agency or pass-through
entity determines that all applicable administrative actions and
all required work of the award have been completed and takes
actions as described in Texas Grant Management Standards. Final
activity under contract management to ensure all deliverable,
payment and capital equipment disposition activities have been
appropriately completed. In some grant opportunities the actions
associated with a Closeout all occur at the same time. However,
there are other grant opportunities where the actions associated
with Closeout may occur at different times. Sometimes the fiscal
actions and the performance actions may reach Closeout years
apart to achieve program goals.

Cluster of Programs

A grouping of closely related programs that share common
compliance requirements. The types of clusters of programs
are research and development, student financial aid, and other
clusters.

Code of Federal Regulations (CFR)

A codification of the federal rules that have been previously
published in the Federal Register. The CFR is divided into 50 titles
that cover broad areas subject to federal regulation.

Computing Devices

Machines that acquire, store, analyze, process, and publish
data and other information electronically, including accessories
(or “peripherals”) for printing, transmitting and receiving, or
storing electronic information. See also Supplies and Information
Technology Systems.

Continuation Funding
The second or subsequent budget period within an identified
period of performance.

Contract

The legal instrument used to enter into a procurement relationship
with a contractor (e.g., private sector vendor, public sector entity)
to acquire goods and services that are needed to carry out the
project or program under a state grant.

Contractor
An entity that receives a contract.

Controlled Asset

An agency asset the State has determined as high loss risk to be
secured and tracked because of the nature of the possession.
The term does not include a capitalized asset, real property, an
improvement to real property, or infrastructure. If the controlled
asset is required to be reported to the SPA system, additional
information may be found in the SPA Process User’s Guide located
on the Comptroller’s FMX website.

Corrective Action
Action taken by the auditee that:

(1) Corrects identified deficiencies;
(2) Produces recommended improvements; or

(3) Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Cost Allocation Plan
A central service or public assistance cost allocation plan.

Cost Objective

A program, function, activity, award, organizational subdivision,
contract, or work unit for which cost data are desired and for
which provision is made to accumulate and measure the cost of
processes, products, jobs, and capital projects. A cost objective
may be a major function of the grantee or sub-grantee, a particular
service or project, a state award, or an indirect cost activity. See
also Final Cost Objective and Intermediate Cost Objective.

Cost Sharing
The portion of project costs contributed by the grantee (unless
otherwise authorized by state statute).

Data Universal Numbering System (DUNS)
A system that assigns a unique nine-digit identification number,
provided by Dun & Bradstreet (D&B).

Disallowed costs

Charges to a state award that the state agency or pass-through
entity determines to be unallowable, in accordance with the
applicable statutes, regulations, or the terms and conditions of
the state award.

ECA Assistance Listings

A compilation of federal programs, projects, services and activities
providing assistance or benefits to the American public. It contains
financial and nonfinancial assistance programs administered by
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various federal government agencies. The ECA Assistance Listings
are available online under the Assistance Listings at sam.gov.

Enabling Legislation

Federal or State statute that gives entities the authority to
establish grant programs. This legislation usually includes the
broad parameters that the entity shall follow in the implementation
of the grant program.

Electronic State Business Daily (ESBD)

An online directory, administered by SPD, that publishes
solicitations, contract awards, and grant opportunities for the
purpose of informing the public.

Equipment

Tangible personal property (including information technology
systems) having a useful life of more than one year and a per-
unit acquisition cost that equals or exceeds the lesser of the
capitalization level established by the grantee or sub-grantee for
financial statement purposes, or $10,000. See also Capital Assets,
Computing Devices, General Purpose Equipment, Information
Technology Systems, Special Purpose Equipment, and Supplies.

Expenditures
Charges made by a grantee or sub-grantee to a project or
program for which a state award was received.

(a) The charges may be reported on a cash or accrual basis, as long
as the methodology is disclosed and is consistently applied.

(b) For reports prepared on a cash basis, expenditures are the sum
of

(1) Cash disbursements for direct charges for property and
services;

(2) The amount of indirect expense charged,;
(3) The value of third-party in-kind contributions applied; and

(4) The amount of cash advance payments and payments made
to sub-grantees.

(c) For reports prepared on an accrual basis, expenditures are the
sum of

(1) Cash disbursements for direct charges for property and
services;

(2) The amount of indirect expense incurred;
(3) The value of third-party in-kind contributions applied; and

(4) The net increase or decrease in the amounts owed by the
grantee or sub-grantee for

(i) Goods and other property received,;
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(ii) Services performed by employees, contractors, sub-
grantees, and other payees; and

(i) Programs for which no current services or performance
are required such as annuities, insurance claims, or
other benefit payments.

Final Cost Objective

A cost objective that has allocated to it both direct and indirect
costs and, in the grantee’s or sub-grantee’s accumulation system,
is one of the final accumulation points, such as a particular award,
internal project, or other direct activity of a grantee or sub-
grantee. See also Cost Objective and Intermediate Cost Objective.

Fiscal Year

For the State of Texas, a period of 12 consecutive months
beginning September 1 of each year and ending August 31 of the
next year.

FMX

The Comptroller’s Fiscal Management Division website that assists
state agencies and institutions of higher education to efficiently
and effectively manage their appropriations, financial reporting,
purchase and travel expenditures, payrolls and personnel.

General Purpose Equipment

Equipment that is not limited to research, medical, scientific or
other technical activities. Examples include office equipment and
furnishings, modular offices, telephone networks, information
technology equipment and systems, air conditioning equipment,
reproduction and printing equipment, and motor vehicles. See
also Equipment and Special Purpose Equipment.

Generally Accepted Accounting Principles (GAAP)
Conventions, rules and procedures that serve as the norm for the
fair presentation of financial statements.

Generally Accepted Government Auditing Standards
(GAGAS)

Generally accepted government auditing standards issued by the
Comptroller General of the United States, which apply to financial
audits. Also known as the Yellow Book.

Governmental Accounting Standards Board (GASB)

A component of the Financial Accounting Foundation (FAF) — a
private sector, nonprofit organization. GASB is not a governmental
entity. GASB provides authoritative guidance on accounting
and financial reporting for state and local governments. GASB
establishes generally accepted accounting principles (GAAP) for
state and local governments, but has no enforcement authority.

Texas Grant Management Standards — Version 2.0 |

53



STATEWIDE PROCUREMENT DIVISION

Grant Agreement

A legal instrument of financial assistance between a state
agency and a grantee or between a pass-through entity and a
sub-grantee that is used to enter into a relationship the principal
purpose of which is to transfer anything of value from the state
agency or pass-through entity to the grantee or sub-grantee to
carry out a public purpose authorized by a state law.

Grantee

A non-state entity that receives a state award directly from a state
agency to carry out an activity under a state program. The term
grantee does not include sub-grantees. See also Non-state Entity.

Grantor
For state grant programs, the entity providing financial assistance
in the form of an award. Also referred to as the state agency.

Improper Payment

A payment that should not have been made or that was made in
anincorrect amount (including overpayments and underpayments)
under statutory, contractual, administrative, or other legally
applicable requirements.

Includes any payment to an ineligible party, any payment for an
ineligible good or service, any duplicate payment, any payment
for a good or service not received (except for such payments
where authorized by law), any payment that does not account for
credit for applicable discounts.

Indirect Costs

Those costs incurred for a common or joint purpose benefitting
more than one cost objective, and not readily assignable to the cost
objectives specifically benefitted, without effort disproportionate
to the results achieved. It may be necessary to establish multiple
pools of indirect costs to facilitate equitable distribution of indirect
expenses to the cost objectives served. Indirect cost pools must be
distributed to benefitted cost objectives on basis that will produce
an equitable result in consideration of relative benefits derived.
For Institutions of Higher Education (IHE), the term facilities and
administrative (F & A) cost is often used to refer to indirect costs.

Indirect Cost Rate Proposal
The documentation prepared by a grantee to substantiate its
request to establish an indirect cost rate.

Information Technology Systems

Computing devices, ancillary equipment, software, firmware, and
related procedures, services (including support services), and
resources. See also Computing Devices and Equipment.

Intangible Property

Property having no physical existence, such as trademarks,
copyrights, data (including data licenses), websites, IP licenses,
trade secrets, patents, patent applications, and property such as
loans, notes and other debt instruments, lease agreements, stock
and other instruments of property ownership of either tangible
or intangible property, such as intellectual property, software, or
software subscriptions or licenses.

Interagency Contract

Written understanding between two or more agencies as
authorized by Chapter 771 of the Texas Government Code.

Interlocal Contract

Written understanding between local government entities, a local
government entity and a federally recognized Indian Tribe, or a
local government entity and a state agency of Texas or another
state as authorized by Chapter 791 of the Texas Government Code.
For purposes of Chapter 791 of the Texas Government, a federally
recognized Indian Tribe is listed by the United States Secretary of
the Interior under 25 U.S.C. Section 479a-1, whose reservation is
located within the boundaries of the State of Texas.

Intermediate Cost Objective

A cost objective that is used to accumulate indirect costs or
service center costs that are subsequently allocated to one or
more indirect cost pools or final cost objectives. See also Cost
Objective and Final Cost Objective.

Internal Controls

A process, implemented by a grantee or sub-grantee, designed
to provide reasonable assurance regarding the achievement of
objectives in the following categories:

(a) Effectiveness and efficiency of operations;

(b) Reliability of reporting for internal and external use; and

(c) Compliance with applicable laws and regulations.

Internal Control Over Compliance Requirements for
State Awards

A process implemented by a grantee or sub-grantee designed to
provide reasonable assurance regarding the achievement of the
following objectives for state awards:

(a) Transactions are properly recorded and accounted for, in order to

(1) Permit the preparation of reliable financial statements and
state reports;

(2) Maintain accountability over assets; and

(3) Demonstrate compliance with statutes, regulations, and the
terms and conditions of the state award;
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(b) Transactions are executed in compliance with

(1) Statutes, regulations, and the terms and conditions of the
state award that could have a direct and material effect on
a state program; and

(2) Any other statutes and regulations that are identified in the
compliance supplement; and

(c) Funds, property, and other assets are safeguarded against loss
from unauthorized use or disposition.

Legislative Budget Board (LBB)

The permanent joint committee of the Texas Legislature that
develops budget and policy recommendations for legislative
appropriations for all agencies of state government. The
LBB completes fiscal analyses for proposed legislation and
conducts evaluations and reviews for the purpose of identifying
and recommending changes that improve the efficiency and
performance of state and local operations and finances.

Local Government

A municipality, county, or other political subdivision of the state, as
those terms are used in Government Code, Chapter 783. Does not
include a school district or other special-purpose district.

Major Program

A state program determined by the auditor to be a major program
in accordance with TxGMS or a program identified as a major
program by a state agency or pass-through entity in accordance
with TXGMS.

Management Decision

The evaluation by the state agency or pass-through entity of the
audit findings and corrective action plan and the issuance of a
written decision to the auditee as to what corrective action is
necessary.

Non-state Entity

A federal government, local government, Indian Tribe, institutions
of higher education (IHE), nonprofit organization, or for-profit
entity (if permitted by state law and the state award) that carries
out a state award as a grantee or sub-grantee.

Nonprofit Organization
Any organization that

(a) Is operated primarily for scientific, educational, service,
charitable, or similar purposes in the public interest;

(b) Is not organized primarily for profit;
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(c) Uses net proceeds to maintain, improve, or expand the orga-
nization’s operations; and

(d) Is not an [HE.

Obligations

When used in connection with a non-state entity’s utilization
of funds under a state award, orders placed for property and
services, contracts and subawards made, and similar transactions
during a given period that require payment by the non-state entity
during the same or a future period.

Participant

Generally, an individual participating in or attending program
activities under a state award, such as trainings or conferences,
but who is not responsible for implementation of the state award.
Individuals committing effort to the development or delivery of
program activities under a state award (such as consultants,
project personnel, or staff members of a grantee or sub-grantee)
are not participants. Examples of participants may include
community members participating in a community outreach
program, members of the public whose perspectives or input are
sought as part of a program, students, or conference attendees.

Participant Support Costs

Direct costs that support participants and their involvement in
a state award, such as stipends, subsistence allowances, travel
allowances, registration fees, temporary dependent care, and per
diem paid directly to or on behalf of participants.

Pass-through entity

A grantee or subgrantee that provides a subaward to a sub-
grantee (including lower tier sub-grantees) to carry out part of a
state program. The authority of the pass-through entity under this
part flows through the subaward agreement between the pass-
through entity and sub-grantee.

Performance Goal

A measurable target level of performance expressed as a tangible,
measurable objective, against which actual achievement can be
compared, including a goal expressed as a quantitative standard,
value, or rate. In some instances (for example, discretionary
research awards), this may be limited to the requirement to submit
technical performance reports (to be evaluated in accordance
with agency policy).

Period of Performance

The time during which the non-state entity may incur new
obligations to carry out the work authorized under the state
award.
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Personal Property
Property other than real property. May be tangible or intangible.

Prior Approval

The written approval obtained in advance by an authorized
official of a state agency or pass-through entity of certain costs or
programmatic decisions.

Project Cost

Total allowable costs incurred under a state award and all
required cost sharing and voluntary committed cost sharing,
including third-party contributions

Property
Real property or personal property.

Questioned Costs; Known Questioned Cost; Likely
Questioned Cost

(a) An amount, expended or received from a state award, that in
the auditor’s judgment

(i) Is noncompliant or suspected noncompliant with state
statutes, regulations, or the terms and conditions of the
state award;

(ii) At the time of the audit, lacked adequate documentation
to support compliance; or

(ili) Appeared unreasonable and did not reflect the actions a
prudent person would take in the circumstances.

(b) The questioned cost under (a)(ii) is calculated as if the por-
tion of a transaction that lacked adequate documentation
were confirmed noncompliant.

(c) There is no questioned cost solely because of
(i) Deficiencies in internal control; or

(i) Noncompliance with the reporting type of compliance
requirement if this noncompliance does not affect the
amount expended or received from the state award.

(d) Known questioned cost means a questioned cost specifically
identified by the auditor. Known questioned costs are a sub-
set of likely questioned costs.

(e) Likely questioned cost means the auditor’s best estimate of
total questioned costs, not just the known questioned costs.
Likely questioned costs are developed by extrapolating from
audit evidence obtained, for example, by projecting known
questioned costs identified in an audit sample to the entire
population from which the sample was drawn. In evaluating
the effect of questioned costs on the opinion on compliance,
the auditor considers the likely questioned costs, not just the
known questioned costs.

Real Property

Land, including land improvements, structures and appurtenances
thereto, and legal interests in land, including fee interest, licenses,
rights of way, and easements. Real property excludes moveable
machinery and equipment.

Request for Applications (RFA)
A written solicitation announcement requesting the submission of
applications for funding opportunities.

Research and Development

Basic and applied research activities and all development activities
performed by grantee and sub-grantee. The term research also
includes activities involving the training of individuals in research
techniques where such activities use the same facilities as other
research and development activities and where such activities are
not included in the instruction function.

“Research” is the systematic study directed toward fuller scientific
knowledge orunderstanding of the subject studied. “Development”
is the systematic use of knowledge and understanding gained
from research directed toward to produce useful materials,
devices, systems, or methods, including designing and developing
prototypes and processes.

Schedule of Expenditures of Federal Awards (SEFA)

Used to report the federal financial assistance and federal cost-
reimbursement contracts that non-federal entities receive directly
from federal agencies or indirectly from pass-through entities.
Each agency that expends federal awards is required to submit
the SEFA to the Comptroller either by hard copy or through the
SEFA web application.

Statewide Cost Allocation Plan (SWCAP)

Prepared by the Governor’s Office each fiscal year. Identifies
the costs incurred for the provision of central administrative and
support activities (central services such as accounting and payroll)
and allocates those costs to the agencies receiving the centralized
services.

Single Audit

With amendment in 1996, provides audit requirements for entities
that receive federal financial assistance above a designated
monetary threshold. The annual audit reduces the audit burden
for non-federal entities in that one audit is conducted instead of
multiple audits of individual programs.

Special Purpose Equipment

Equipment that is used only for research, medical, scientific, or
other similar technical activities. Examples of special purpose
equipment include microscopes, x-ray machines, surgical
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instruments, spectrometers, and associated software. See also
Equipment and General Purpose Equipment.

State
The State of Texas.

State Agency

As defined in Chapter 783 of the Government Code. In TXGMS,
generally refers to the agency that provides a state award directly
to a grantee unless the context indicates otherwise. See also State
Award and Grantee.

State Award
State award has the meaning, depending on the context, in either
paragraph (1) or (2) of this section:

(1) The state financial assistance that a non-state entity
receives directly from a state agency or indirectly from a
pass-through entity.

(2) The grant agreement.

State Share
The portion of the total project costs that are paid by state funds
or in-kind assistance.

State Pass-Through Reporting (SPTR)

The web application used to submit the State Grant Pass-Through
Schedule and report state grant money passed between agencies.
SPTR is available on the Comptroller’s website.

Subaward

An award provided by a pass-through entity to a sub-grantee for
the sub-grantee to carry out part of a state award received by the
pass-through entity. It does not include payments to a contractor,
beneficiary, or participant.

Sub-grantee

A non-state entity that receives a subaward from a pass-through
entity to contribute to the goals and objectives of the project by
carrying out part of a state program. The term sub-grantee does
not include a beneficiary or participant. A sub-grantee may also
be a grantee of other state awards directly from a state agency. A
sub-grantee may also be referred to as a subrecipient.

Supply

All tangible personal property other than those described in
Equipment. A computing device is a supply if the acquisition
cost is below the lesser of the capitalization level established
by the grantee or sub-grantee for financial statement purposes
or $10,000, regardless of the length of its useful life. See also
Computing Devices and Equipment.
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Texas Acquisition Threshold

The same dollar amount as the federal Simplified Acquisition
Threshold including any adjustments to the federal Simplified
Acquisition Threshold that may occur after the publication date
of TXGMS. The dollar amount associated with federal Simplified
Acquisition Threshold is determined in accordance with 48 CFR
Part 2, Subpart 2.1. As of the publication of Version 2.0 of TXxGMS,
the federal Simplified Acquisition Threshold is $250,000.

Termination

The action a state agency, pass-through entity, or grantee takes to
discontinue a state award, in whole or in part at any time before
the planned end date of the period of performance.

Third-Party In-Kind Contributions
The value of non-cash contributions (meaning property or services)
that

(1) benefit a project or program funded by state award; and

(2) are contributed by non-state third parties, without charge,
to a grantee or sub-grantee under a state award.

Unliquidated Obligations

Financial obligations incurred by the grantee or sub-grantee but
not paid (liquidated) for financial reports prepared on a cash
basis. For reports prepared on an expenditure basis, these are
obligations incurred by the grantee or sub-grantee for which
expenditures have not been recorded.

Unobligated Balance

The amount of funds under a state award that the grantee or
sub-grantee has not obligated. The amount is computed by
subtracting the cumulative amount of the grantee’s or sub-
grantee’s unliquidated obligations and expenditures of funds
under the state award from the cumulative amount of the funds
that the state agency or pass-through entity authorized the
grantee or sub-grantee to obligate.

Voluntary Committed Cost Sharing

Cost sharing specifically pledged voluntarily in the proposal’s
budget or the state award on the part of the grantee or sub-
grantee that becomes a binding requirement of the state award.
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APPENDIX 3
ADDITIONAL RESOURCES

STATE RESOURCES

Comptroller’s Fiscal Management Website (FMX): https://fmx.cpa.texas.gov/fmx/

Electronic State Business Daily: http://www.txsmartbuy.com/eshd

General Appropriations Act: http://www.lbb.state.tx.us/budget.aspx

LBB Contracts Database: http://www.lbb.state.tx.us/Contract_Reporting.aspx

State of Texas Procurement and Contract Management Guide:
https://comptroller.texas.gov/purchasing/publications/procurement-contract.php

Texas Administrative Code: https://www.sos.texas.gov/texreg/index.shtml

Texas.gov eGrants: https:/txapps.texas.gov/tolapp/egrants/search.htm

TXGMS: https://comptroller.texas.gov/purchasing/grant-management/

FEDERAL RESOURCES

ECA Assistance Listings: https://eca.state.gov/organizational-funding/applying-grant/assistance-listings

Code of Federal Regulations: https://www.ecfr.gov/

System for Award Management: https://www.sam.gov/SAM/

Uniform Guidance: https://www.govinfo.gov/app/collection/cfr/2024/

Uniform Guidance Training Materials: https://cfo.gov//grants/
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UNIFORM ASSURANCES BY LOCAL GOVERNMENTS

In accordance with Section 783.005 of the Texas Government Code, this document identifies the Uniform Assurances that a state agency
must include in its grant agreements and procurement contracts with local governments.

The wording of the Uniform Assurance must substantially conform to the Standard Text. (Alternate versions of the Standard Text for certain
Assurances are provided.) It is expected that the following terms will be revised by the state agency as appropriate for conformity with the
applicable transaction documents: Agency, Respondent, Response, and Solicitation.

General guidance is provided along with examples of supplemental text that routinely accompany the required clause. Any additional text
included by the state agency must not conflict with or weaken a Uniform Assurance. It is recommended that grant program managers
seek assistance from agency legal counsel prior to modifying the Standard Text as slight variations may result in the state agency’s non-
compliance with applicable statutes.

Assurance

Byrd Anti-
Lobbying
Amendment

Standard Text

Respondent certifies that no federal appropriated funds have
been paid or will be paid to any person or organization for
influencing or attempting to influence an officer or employee
of any agency, a member of Congress, an officer or employee
of Congress, or an employee of a member of Congress on
its behalf to obtain, extend, or modify this contract or grant.
If non-federal funds are used by Respondent to conduct
such lobbying activities, Respondent shall promptly file the
prescribed disclosure form. In accordance with 31 U.S.C.
§ 1352(b)(5), Respondent acknowledges and agrees that
it is responsible for ensuring that each subrecipient and
subcontractor certifies its compliance with the expenditure
prohibition and the declaration requirement.

Or

Other text required by the federal
agency.

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts exceeding $100,000 that are
financed from federal funds.

NOTE: Unless otherwise directed by the federal agency, the
OMB prescribed SF-LLL is the standard disclosure reporting
form for lobbying paid for with non-federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)--

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—
Contractors that apply or bid for an award exceeding
$100,000 must file the required certification. Each tier
certifies to the tier above that it will not and has not used
federal appropriated funds to pay any person or organization
for influencing or attempting to influence an officer or
employee of any agency, a member of Congress, officer
or employee of Congress, or an employee of a member of
Congress in connection with obtaining any federal contract,
grant or any other award covered by 31 U.S.C. 1352. Each
tier must also disclose any lobbying with non-federal funds
that takes place in connection with obtaining any federal
award. Such disclosures are forwarded from tier to tier up to
the non-federal award.

Legal Authority: 2 CFR Part 200 Appendix Il
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Assurance

Child Support
Obligation

Standard Text

Respondent represents and warrants that it will include
the following clause in the award documents for every
subaward and subcontract and will require subrecipients and
contractors to certify accordingly: “Under Section 231.006
of the Family Code, the vendor or applicant certifies that the
individual or business entity named in this contract, bid or
application is not ineligible to receive the specified grant,
loan, or payment and acknowledges that this contract may be
terminated and payment may be withheld if this certification
is inaccurate. A bid or an application for a contract, grant, or
loan paid from state funds must include the name and social
security number of the individual or sole proprietor and each
partner, shareholder, or owner with an ownership interest of
at least 25 percent of the business entity submitting the bid
or application.”

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

NOTE: Pursuant to Sections 231.006(a) and 231.302(c)(3)
of the Texas Family Code, this certification applies to lower
tier transactions.

Section 231.006(d) of the Texas Family Code mandates the
use of statutorily specified text. Section 231.006(j) of the
Texas Family Code provides that “A state agency may accept
a bid that does not include the required information if the
state agency collects the information before the contract,
grant, or loan is executed.”

Section 231.006(a) of the Texas Family Code provides that
a child support obligor who is more than 30 days delinquent
in paying child support and a business entity in which the
obligor is a sole proprietor, partner, shareholder, or owner
with an ownership interest of at least 25 percentis not eligible
to (1) receive payments from state funds under a contract to
provide property, materials, or service; or (2) receive a state-
funded grant or loan.

Supplemental text to the required clause may include the
following:

FEDERAL PRIVACY ACT NOTICE: This notice is given
pursuant to the Federal Privacy Act. Disclosure of your
Social Security Number (SSN) is required under Section
231.006(c) and Section 231.302(c)(2) of the Texas
Family Code. The Social Security number will be used
to identify persons that may owe child support and will
be kept confidential to the fullest extent allowed under
Section 231.302(e) of the Texas Family Code.

Legal Authority: TEX. FAM. CODE §§ 231.006, 231.302.
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Assurance

Clean Air Act and
Federal Water
Pollution Control
Act

Standard Text

Respondent represents and warrants that it will comply
with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and
the Federal Water Pollution Control Act as amended (33
U.S.C. 1251-1387).

Or

Other text specified by the federal
agency.
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Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts exceeding $150,000 financed from
federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)--

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the
Federal Water Pollution Control Act (33 U.S.C. 1251-
1387), as amended—Contracts and subgrants of
amounts in excess of $150,000 must contain a provision
that requires the non-federal award to agree to comply
with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42 U.S.C. 7401-
7671q) and the Federal Water Pollution Control Act as
amended (33 U.S.C. 1251-1387). Violations must be
reported to the federal agency and the Regional Office of
the Environmental Protection Agency (EPA).

Legal Authority: 2 CFR Part 200 Appendix II.

Compliance With
Laws, Rules, and
Requirements

Respondent represents and warrants that it will comply,
and assure the compliance of all its subrecipients and
contractors, with all applicable federal and state laws, rules,
regulations, and policies in effect or hereafter established.
In addition, Respondent represents and warrants that it
will comply with all requirements imposed by the awarding
agency concerning special requirements of law, program
requirements, and other administrative requirements. In
instances where multiple requirements apply to Respondent,
the more restrictive requirement applies.

APPLICABILITY: Clause applies to grant agreements and
procurement contracts financed from federal grant funds.

Legal Authority: 2 CFR §§ 200.300, 200.302, 200.303,
200.318.

Contract
Oversight

Respondent represents and warrants that it will maintain
oversight to ensure that contractors perform in accordance
with the terms, conditions, and specifications of their
contracts or purchase orders.

APPLICABILITY: Clause applies to procurement contracts
that are financed from state or federal funds.

Legal Authority: 2 CFR § 200.318(b); TEX. GOV'T CODE §
783.005.
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STATEWIDE PROCUREMENT DIVISION

Assurance

Contract Work
Hours and Safety
Standards Act

Standard Text

Respondent represents and warrants that it will comply with
the requirements of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 3701-3708).

Or

Other text specified by the federal
agency.

Guidance

APPLICABILITY: Clause applies to procurement contracts
exceeding $100,000 that are financed from federal funds
and involve the employment of mechanics or laborers.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)-

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(E) Contract Work Hours and Safety Standards Act (40
U.S.C. 3701-3708). Where applicable, all contracts
awarded by the non-federal entity in excess of $100,000
that involve the employment of mechanics or laborers
must include a provision for compliance with 40 U.S.C.
3702 and 3704, as supplemented by Department of
Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702
of the Act, each contractor must be required to compute
the wages of every mechanic and laborer on the basis
of a standard work week of 40 hours. Work in excess of
the standard work week is permissible provided that the
worker is compensated at a rate of not less than one and
a half times the basic rate of pay for all hours worked in
excess of 40 hours in the work week. The requirements of
40 U.S.C. 3704 are applicable to construction work and
provide that no laborer or mechanic must be required
to work in surroundings or under working conditions
that are unsanitary, hazardous or dangerous. These
requirements do not apply to the purchases of supplies
or materials or articles ordinarily available on the open
market, or contracts for transportation or transmission
of intelligence.

Legal Authority: 2 CFR Part 200 Appendix II.

Cybersecurity
Training Program

(Local
Government
System)

Respondent represents and warrants its compliance with
Section 2054.5191 of the Texas Government Code relating
to the cybersecurity training program for local government
employees who have access to a local government computer
system or database.

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

Legal Authority: TEX. GOV'T CODE § 2054.5191.

Cybersecurity
Training Program

(State
Contractor)

If Respondent has access to any state computer system or
database, Respondent shall complete cybersecurity training
and verify completion of the training program to the Agency
pursuant to and in accordance with Section 2054.5192 of
the Government Code.

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

Legal Authority: TEX. GOV'T CODE § 2054.5192.
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Assurance

Davis-Bacon Act
and the Copeland
Act

Standard Text

Respondent represents and warrants that it will comply with
the requirements of the Davis-Bacon Act (40 U.S.C. 3141-
3144, and 3146-3148) as supplemented by Department
of Labor regulations (29 CFR Part 5, “Labor Standards
Provisions Applicable to Contracts Covering Federally
Financed and Assisted Construction”) and the Copeland Act
(40 U.S.C. §276¢c and 18 U.S.C. §874).

Or

Other text specified by the federal
agency.

APPLICABILITY: Clause applies to certain construction

STATEWIDE PROCUREMENT DIVISION

Guidance

contracts financed from federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)--

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-
3148). When required by federal program legislation,
all prime construction contracts in excess of $2,000
awarded by non-federal entities must include a provision
for compliance with the Davis-Bacon Act (40 U.S.C.
3141-3144, and 3146-3148) as supplemented by
Department of Labor regulations (29 CFR Part 5, “Labor
Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction”).
In accordance with the statute, contractors must be
required to pay wages to laborers and mechanics at
a rate not less than the prevailing wages specified
in a wage determination made by the Secretary of
Labor. In addition, contractors must be required to
pay wages not less than once a week. The non-federal
entity must place a copy of the current prevailing wage
determination issued by the Department of Labor in
each solicitation. The decision to award a contract or
subcontract must be conditioned upon the acceptance
of the wage determination. The non-federal entity must
report all suspected or reported violations to the federal
agency. The contracts must also include a provision
for compliance with the Copeland “Anti-Kickback” Act
(40 U.S.C. 3145), as supplemented by Department
of Labor regulations (29 CFR Part 3, “Contractors
and Subcontractors on Public Building or Public Work
Financed in Whole or in Part by Loans or Grants from the
United States”). The Act provides that each contractor
or subrecipient must be prohibited from inducing, by
any means, any person employed in the construction,
completion, or repair of public work, to give up any part
of the compensation to which he or she is otherwise
entitled. The non-federal entity must report all suspected
or reported violations to the federal agency.

Legal Authority: 2 CFR Part 200 Appendix Il
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Assurance

Debarment and
Suspension

Standard Text

Respondent certifies that it and its principals are not
suspended or debarred from doing business with the state or
federal government as listed on the State of Texas Debarred
Vendor List maintained by the Texas Comptroller of Public
Accounts and the System for Award Management (SAM)
maintained by the General Services Administration.

Or

Other text specified by the federal agency, provided the
certification also addresses the State of Texas Debarred
Vendor List maintained by the Texas Comptroller of Public
Accounts.

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)--

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(H) Debarment and Suspension (Executive Orders
12549 and 12689) — A contract award (see 2 CFR
180.220) must not be made to parties listed on the
governmentwide exclusions in the System for Award
Management (SAM), in accordance with the OMB
guidelines at 2 CFR 180 thatimplement Executive Orders
12549 (3 CFR part 1986 Comp., p. 189) and 12689
(3 CFR part 1989 Comp., p. 235), “Debarment and
Suspension.” SAM Exclusions contains the names of
parties debarred, suspended, or otherwise excluded by
agencies, as well as parties declared ineligible under
statutory or regulatory authority other than Executive
Order 12549.

Legal Authority: 2 CFR Part 200 Appendix II; Executive
Orders 12549 and 12689; TEX. GOV'T CODE § 783.005.

Debts and
Delinquencies

Respondent agrees that any payments due under the contract
or grant shall be applied towards any debt or delinquency that
is owed to the State of Texas.

Or

Respondent agrees that any payments due under the contract
or grant shall be directly applied towards eliminating any debt
or delinquency it has to the State of Texas including, but
not limited to, delinquent taxes, delinquent student loan
payments, and delinquent child support.

Or

Respondent acknowledges and agrees that, to the extent
Respondent owes any debt including, but not limited to,
delinquent taxes, delinquent student loans, and child
support owed to the State of Texas, any payments or other
amounts Respondentis otherwise owed under the contract or
grant may be applied toward any debt Respondent owes the
State of Texas until the debt is paid in full. These provisions
are effective at any time Respondent owes any such debt or
delinquency.

APPLICABILITY: Clause applies to grant agreements and
procurement contracts financed from state funds.

Legal Authority: TEX. GOV'T CODE §§ 403.055, 2252.903.
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Assurance

Disaster
Recovery Plan

Standard Text

In accordance with 13 Texas Administrative Code § 6.94(a)
(9), Respondent shall provide to Agency the descriptions of
its business continuity and disaster recovery plans.

Or

Upon request of Agency, Respondent shall provide the
descriptions of its business continuity and disaster recovery
plans.

Or

Upon request of Agency, Respondent shall provide copies
of its most recent business continuity and disaster recovery
plans.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause required for any grant agreement or
procurement contract with an entity that has custody of vital
state records.

13 TAC § 6.94(a)(9) states that each state agency must
require all third-party custodians of records to provide the
state agency with descriptions of their business continuity
and/or disaster recovery plans as regards to the protection
of the state agency’s vital state records.

The term “vital state record” is defined in Section
441.180(13) of the Texas Government Code to mean any
state record necessary to

(A) the resumption or continuation of state agency
operations in an emergency or disaster;

(B) the re-creation of the legal and financial status of the
agency; or

(C) the protection and fulfillment of obligations to the
people of the state.

Supplemental text to the required clause may provide
additional details regarding the required business continuity
and disaster recovery plans (e.g., title and date of plan).

Legal Authority: TEX. GOV'T CODE § 441.190; 13 TAC §
6.94(a)9).

Disclosure of
Violations of
Federal Criminal
Law

Respondent represents and warrants its compliance with
2 CFR § 200.113, which requires the disclosure in writing
of violations of federal criminal law involving fraud, bribery,
and gratuity and the reporting of certain civil, criminal, or
administrative proceedings to SAM.

Or

Other text specified by the federal
agency.

APPLICABILITY: Clause applies to grant agreements
financed from federal funds.

2 CFR § 200.113 provides as follows:

The non-federal entity or applicant for a federal award
must disclose, in a timely manner, in writing to the
federal agency or pass-through entity all violations of
federal criminal law involving fraud, bribery, or gratuity
violations potentially affecting the federal award. Non-
federal entities that have received a federal award
including the term and condition outlined in Appendix
Xll—Award Term and Condition for Recipient Integrity
and Performance Matters are required to report certain
civil, criminal, or administrative proceedings to SAM.
Failure to make required disclosures can result in any
of the remedies described in § 200.339 Remedies for
noncompliance, including suspension or debarment.
(See also 2 CFR Part 180, 31 U.S.C. 3321, and 41
U.S.C.2313))

Legal Authority: 2 CFR § 200.113.
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STATEWIDE PROCUREMENT DIVISION

Assurance

Disclosure of
Prior State
Employment

Standard Text

Inaccordance with Section 2254.033 of the Texas Government
Code, relating to consulting services, Respondent certifies
that it does not employ an individual who has been employed
by Agency or another agency at any time during the two
years preceding the submission of the Response or, in the
alternative, Respondent has disclosed in its Response the
following: (i) the nature of the previous employment with
Agency or the other agency; (i) the date the employment was
terminated; and (iii) the annual rate of compensation for the
employment at the time of its termination.

Guidance

APPLICABILITY: Clause applies to procurement contracts
for consulting services under Chapter 2254 of the Texas
Government Code.

The term “consultant” is defined to be a person that provides
or proposes to provide a consulting service. The termincludes
a political subdivision but does not include the federal
government, a state agency, or a state governmental entity.
TEX. GOV'T CODE § 2254.021.

Section 2254.034 of the Texas Government Code states the
following:

(a) A contract entered into in violation of Sections 2254.029
through 2254.031 is void.

(b) A contract entered into with a private consultant who did
not comply with Section 2254.033 is void.

(c) If a contract is void under this section,

(1) the comptroller may not draw a warrant or transmit
money to satisfy an obligation under the contract; and

(2) a state agency may not make any payment under the
contract with state or federal money or money held in
or outside the state treasury.

(d) This section applies to all consulting services contracts,
including renewals, amendments, and extensions of
consulting services contracts.

Legal Authority: TEX. GOV'T CODE § 2254.033.
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Assurance

Disclosure
Protections
for Certain
Charitable
Organizations,
Charitable
Trusts, and
Private

Foundations

Standard Text

Respondent represents and warrants that it will comply with
Section 2252.906 of the Texas Government Code relating to
disclosure protections for certain charitable organizations,
charitable trusts, and private foundations.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

Section 2252.906(a) of the Texas Government Code states
the following:

In this section,

(1) “Charitable organization” means an organization that
is exempt from federal income tax under Section
501(a), Internal Revenue Code of 1986, by being
listed as an exempt organization in Section 501(c)
of that code. The term does not include a property
owners’ or homeowners’ association.

(2) “Grant-making organization” means an organization
that makes grants to charitable organizations but is
not a private foundation, private foundation trust, or
split interest trust.

(3) “Private foundation” has the meaning assigned by
Section 509(a), Internal Revenue Code of 1986.

(4) “Split interest trust” means an irrevocable trust in
which the income is first dispersed to the beneficiaries
of the trust for a specified period and the remainder of
the trust is donated to a designated charity.

Legal Authority: TEX. GOV'T CODE § 2252.906.

Discrimination

In accordance with Section 2105.004 of the Texas

APPLICABILITY: Clause applies to grant agreements and

Prohibited Government Code, Respondent represents and warrants that | procurement contracts financed from block grants.
itwill not use block grant funds in a manner that discriminates Legal Authority: TEX. GOV'T CODE & 2105.004
on the basis of race, color, national origin, sex, or religion. egal Authority: TEX. 8 5.004.
Dispute The dispute resolution process provided in Chapter 2009 | APPLICABILITY: Clause applies to grant agreements and
Resolution of the Texas Government Code is available to the parties to | procurement contracts that are financed from state or federal

resolve any dispute arising under the agreement.

funds.

Legal Authority: TEX. GOV'T CODE §§ 791.015, 2009.002.
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Assurance Standard Text Guidance
Equal The Respondent hereby agrees that it will incorporate or | APPLICABILITY: Clause applies to certain construction
Employment cause to be incorporated into any contract for construction | contracts financed from federal funds.
Opportunity work, or modification thereof, as defined in the regulations ) "
of the Secretary of Labor at 41 CFR Chapter 60, which is 2 CFR Part. 200 Appendix II (Contract Provisions for Non-
paid for in whole or in part with funds obtained from the Federal Entity Contracts Under Federal Awards)-
federal Government or borrowed on the credit of the federal | |n addition to other provisions required by the federal
Government pursuant to a grant, contract, loan, insurance, | agency or the non-federal entity, all contracts made by the
or guarantee, or undertaken pursuant to any federal program | non-federal entity under the federal award must contain
involving such grant, contract, loan, insurance, or guarantee, | provisions covering the following, as applicable:
the following equal opportunity clause:
(C) Equal Employment Opportunity. Except as otherwise
During the performance of this contract, the Respondent provided under 41 CFR Part 60, all contracts that
agrees as follows: meet the definition of “federally assisted construction
(1) The Respondent will not discriminate against any contract” in 41 CFR Part 60-1.3 must include the equal
employee or applicant for employment because of race, opportunity clause provided under 41 CFR 60-1.4(b),
color, religion, sex, sexual orientation, gender identity, in accordance with Executive Order 11246, “Equal
or national origin. The Respondent will take affirmative Employment Opportunity” (30 FR 12319, 12935, 3
action to ensure that applicants are employed, and CFR Part, 1964-1965 Comp., p. 339), as amended
that employees are treated during employment by Executive Order 11375, “Amending Executive Order
without regard to their race, color, religion, sex, sexual 11246 Relating to Equal Employment Opportunity,”
orientation, gender identity, or national origin. Such and implementing regulations at 41 CFR Part 60,
action shall include, but not be limited to the following: “Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor.”
Employment, upgrading, ~demotion, o Uansfer; | ., s\ ehoritv: 2 OFR Part 200 Appendix .
recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship.
The Respondent agrees to post in conspicuous places,
available to employees and applicants for employment,
notices to be provided setting forth the provisions of this
nondiscrimination clause.
(2) The Respondentwill, in all solicitations or advertisements
for employees placed by or on behalf of the Respondent,
state that all qualified applicants will receive
consideration for employment without regard to race,
color, religion, sex, sexual orientation, gender identity, or
national origin.
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Assurance

Equal
Employment
Opportunity

(continued)

Standard Text

(3) The Respondent will not discharge or any other manner
discriminate against any employee or applicant for
employment because such employee or applicant
has inquired about, discussed, or disclosed the
compensation of the employee or applicant or another
employee or applicant. This provision shall not apply
to instances in which an employee who has access to
the compensation information of other employees or
applicants as a part of such employee’s essential job
functions discloses the compensation of such other
employees or applicants to individuals who do not
otherwise have access to such information, unless such
disclosure is in response to a formal complaint such
employee or applicant has inquired about, discussed, or
disclosed the compensation of the employee orapplicant
oranotheremployee or applicant. This provision shall not
apply to instances in which an employee who has access
to the compensation information of other employees or
applicants as a part of such employee’s essential job
functions discloses the compensation of such other
employees or applicants to individuals who do not
otherwise have access to such information, unless such
disclosure is in response to a formal complaint or charge,
in furtherance of an investigation, proceeding, hearing,
or action, including an investigation conducted by the
employer, or is consistent with the Respondent’s legal
duty to furnish information.

(4) The Respondent will send to each labor union
or representative of workers with which he has a
collective bargaining agreement or other contract or
understanding, a notice to be provided advising the
said labor union or workers’ representatives of the
Respondent’s commitments under this section, and
shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(5) The Respondent will comply with all provisions of
Executive Order 11246 of September 24, 1965, and
of the rules, regulations, and relevant orders of the
Secretary of Labor.

(6) The Respondent will furnish all information and reports
required by Executive Order 11246 of September 24,
1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by the
administering agency and the Secretary of Labor for
purposes of investigation to ascertain compliance with
such rules, regulations, and orders.

STATEWIDE PROCUREMENT DIVISION

Guidance
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Assurance Standard Text
Equal (7) In the event of the Respondent’s noncompliance with
Employment the nondiscrimination clauses of this contract or with
Opportunity any of the said rules, regulations, or orders, this contract

(continued)

may be canceled, terminated, or suspended in whole or
in part and the Respondent may be declared ineligible
for further Government contracts or federally assisted
construction contracts in accordance with procedures
authorized in Executive Order 11246 of September 24,
1965, and such other sanctions may be imposed and
remedies invoked as provided in Executive Order 11246
of September 24, 1965, or by rule, regulation, or order of
the Secretary of Labor, or as otherwise provided by law.

(8) The Respondent will include the portion of the
sentence immediately preceding paragraph (1) and
the provisions of paragraphs (1) through (8) in every
subcontract or purchase order unless exempted
by rules, regulations, or orders of the Secretary of
Labor issued pursuant to section 204 of Executive
Order 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor
or vendor. The Respondent will take such action with
respect to any subcontract or purchase order as the
administering agency may direct as a means of enforcing
such provisions, including sanctions for noncompliance:

Provided, however, that in the event a contractor
becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a result of such
direction by the administering agency, the contractor
may request the United States to enter into such
litigation to protect the interests of the United States.

The Respondent further agrees that it will be bound
by the above equal opportunity clause with respect
to its own employment practices when it participates
in federally assisted construction work: Provided that
if the Respondent so participating is a state or local
government, the above equal opportunity clause is not
applicable to any agency, instrumentality or subdivision
of such government that does not participate in work on
or under the contract.

Guidance
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Assurance

Equal
Employment
Opportunity

(continued)

Standard Text

(9) The Respondent agrees that it will assist and
cooperate actively with the administering agency and
the Secretary of Labor in obtaining the compliance
of contractors and subcontractors with the equal
opportunity clause and the rules, regulations, and
relevant orders of the Secretary of Labor, that it will
furnish the administering agency and the Secretary
of Labor such information as they may require for the
supervision of such compliance, and that it will otherwise
assist the administering agency in the discharge of the
agency'’s primary responsibility for securing compliance.

The Respondent further agrees that it will refrain from
entering into any contract or contract modification
subject to Executive Order 11246 of September 24,
1965, with a contractor debarred from, or who has not
demonstrated eligibility for, Government contracts and
federally assisted construction contracts pursuant to
the Executive Order and will carry out such sanctions and
penalties for violation of the equal opportunity clause as
may be imposed upon contractors and subcontractors
by the administering agency or the Secretary of Labor
pursuant to Part Il, Subpart D of the Executive Order. In
addition, the Respondent agrees that if it fails or refuses
to comply with these undertakings, the administering
agency may take any or all of the following actions:
Cancel, terminate, or suspend in whole or in part this
grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the Respondent
under the program with respect to which the failure or
refund occurred until satisfactory assurance of future
compliance has been received from such applicant;
and refer the case to the Department of Justice for
appropriate legal proceedings.

Or

Other text specified by the federal
agency.

STATEWIDE PROCUREMENT DIVISION

Guidance

Excluded Parties

Respondent certifies that it is not listed in the prohibited
vendors list authorized by Executive Order No. 13224,
“Blocking Property and Prohibiting Transactions with Persons
Who Commit, Threaten to Commit, or Support Terrorism”,
published by the United States Department of the Treasury,
Office of Foreign Assets Control.

APPLICABILITY: Clause applies as long as Executive Order

Transactions with Persons Who Commit, Threaten to Commit,

No. 13224 is in effect.

Executive Order 13224 (Blocking Property and Prohibiting

or Support Terrorism), was issued by President George W.
Bush on September 23, 2001, as a response to the attacks
on September 11, 2001.

Legal Authority: Executive Order No. 13224.
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Assurance

Executive Head
of a State Agency
Affirmation

Standard Text

Under Section 669.003 of the Texas Government Code,
Respondent certifies that it does not employ, or has disclosed
its employment of, any former executive head of the Agency.
Respondent must provide the following information in the
Response.

Name of Former Executive:

Name of State Agency:

Date of Separation from State Agency:

Position with Respondent:

Date of Employment with Respondent:

Or

Inaccordance with Section 669.003 of the Texas Government
Code, relating to contracting with the executive head of
a state agency, Respondent certifies that it is not (1) the
executive head of the Agency, (2) a person who at any time
during the four years before the date of the contract or grant
was the executive head of the Agency, or (3) a person who
employs a current or former executive head of the Agency.

Or

Under Section 669.003 of the Texas Government Code,
relating to contracting with an executive head of a state
agency, Respondent represents that no person who served as
an executive of Agency, in the past four (4) years, was involved
with or has any interest in the contract or grant. If Respondent
employs or has used the services of a former executive
of Agency, then Respondent shall provide the following
information in the Response: name of the former executive,
the name of the state agency, the date of separation from
the state agency, the position held with Respondent, and the
date of employment with Respondent.

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

Section 669.003 of the Texas Government Code states the
following:

A state agency may not enter into a contract with the
executive head of the state agency, with a person who at any
time during the four years before the date of the contract was
the executive head of the state agency, or with a person who
employs a current or former executive head of a state agency
affected by this section, unless the governing body

votes, in an open meeting, to approve the contract; and

notifies the Legislative Budget Board, not later than the fifth
day before the date of the vote, of the terms of the proposed
contract.

Legal Authority: TEX. GOV'T CODE §§ 669.003.
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Assurance

Federal
Solid Waste
Disposal Act

Standard Text

Respondent represents and warrants that it will comply
with the requirements of Section 6002 of the Solid Waste
Disposal Act, as amended by the Resource Conservation and
Recovery Act.

Or

Other text specified by the federal
agency.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to certain procurement
contracts financed from federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)-

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(J) See §200.323 Procurement of recovered materials.

2 CFR § 200.323 (Procurement of Recovered Materials)
provides the following:

A non-federal entity that is a state agency or agency of a
political subdivision of a state and its contractors must
comply with Section 6002 of the Solid Waste Disposal
Act, as amended by the Resource Conservation and
Recovery Act. The requirements of Section 6002 include
procuring only items designated in guidelines of the
Environmental Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage of recovered
materials practicable, consistent with maintaining a
satisfactory level of competition, where the purchase
price of the item exceeds $10,000 or the value of
the quantity acquired during the preceding fiscal year
exceeded $10,000; procuring solid waste management
services in a mannerthat maximizes energy and resource
recovery; and establishing an affirmative procurement
program for procurement of recovered materials
identified in the EPA guidelines.

Legal Authority: 2 CFR Part 200 Appendix II.

Firearm
Suppressor
Policy

Respondent certifies that it has not received a final judicial
determination finding it adopted a rule, order, ordinance,
or policy under which it enforces, or allows the enforcement
of, a federal statute, order, rule, or regulation that purports
to regulate a firearm suppressor in violation of Texas
Government Code §2.102(a) in an action brought by the
Attorney General under Texas Government Code §2.104. If
Respondent is currently being sued under Texas Government
Code §2.104 oris sued under this section at any point during
the duration of this grant, Respondent agrees to immediately
disclose the lawsuit and its posture to the Agency.

Legal Authority: TEX. GOV'T CODE, Chapter 2, Subchapter C.
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Assurance Standard Text Guidance
Former Agency Respondent represents and warrants that none of its | APPLICABILITY: Clause applies to procurement contracts
Employees employees including, but not limited to, those authorized to | that are consulting services contracts under Chapter 2254
provide services underthe contract, were formeremployeesof | of the Texas Government Code, if appropriated money will be
the Agency during the twelve (12) month period immediately | used to make payments under the contract.
prior to the date of execution of the contract. ) . )
The term “consultant” is defined to be a person that provides
Or or proposes to provide a consulting service. The termincludes
) . a political subdivision but does not include the federal
Inaccordance with Section 2252.901 of the Texas government, a state agency, or a state governmental entity.
Government Qode, Respondfznt relpresents and. w.arrants TEX. GOV'T CODE § 2254.021.
that none of its employees including, but not limited to,
those authorized to provide services under the contract, | Section 2252.901(a) of the Texas Government Code states
were former employees of the Agency during the twelve (12) | the following:
month period immediately prior to the date of execution of .
the contract. A state agency may not enter into an employment
contract, a professional services contract under Chapter
2254, or a consulting services contract under Chapter
2254 with a former or retired employee of the agency
before the first anniversary of the last date on which the
individual was employed by the agency, if appropriated
money will be used to make payments under the
contract. This section does not prohibit an agency from
entering into a professional services contract with a
corporation, firm, or other business entity that employs
a former or retired employee of the agency within one
year of the employee’s leaving the agency, provided that
the former or retired employee does not perform services
on projects for the corporation, firm, or other business
entity that the employee worked on while employed by
the agency.
Legal Authority: TEX. GOV'T CODE §§ 2252.901.
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Assurance

Funding
Limitation

Standard Text

Respondent understands that all obligations of Agency under
the contract or grant are subject to the availability of grant
funds. The contract or grant is subject to termination or
cancellation, either in whole or in part, without penalty
to Agency if such funds are not appropriated or become
unavailable.

Or

The contract or grant shall not be construed as creating a
debt on behalf of Agency in violation of Article Ill, Section
49a of the Texas Constitution. Respondent understands that
all obligations of Agency under the contract are subject to the
availability of grant funds.

Or

Respondentagreesthatnothinginthis grantwill be interpreted
to create an obligation or liability of the Agency in excess
of the funds delineated in this grant. Respondent agrees
that funding for this grant is subject to the actual receipt
by the Agency of grant funds appropriated to the Agency.
Respondent agrees that the grant funds, if any, received
from the Agency may be limited by the term of each state
biennium and by specific appropriation authority to and the
spending authority of the Agency for the purpose of this grant.
Respondent agrees that notwithstanding any other provision
of this grant, if the Agency is not appropriated the funds or if
the Agency does not receive the appropriated funds for this
grant program, or if the funds appropriated to the Agency
for this grant program are required to be reallocated to fund
other federal or state programs or purposes, the Agency is
not liable to pay the Respondent any remaining balance on
thisgrant.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause must be included in any grant
agreement or procurement contract with a term that crosses
the biennium.

The Texas Constitution and the General Appropriations Act
prohibit an agency from incurring obligations in excess
of amounts lawfully appropriated by the Texas Legislature
over the course of a biennium. Therefore, any installment
purchase, lease, or any other type of purchase that incurs
an obligation beyond the current appropriations is strictly
prohibited, unless such obligation is expressly conditioned
upon continued legislative appropriation. For general
information regarding the one exception to the prohibition
againstincurring excess obligations, refer to the “Termination
for Non-Appropriations, Excess Obligations Prohibited”
Section of the State of Texas Procurement and Contract
Management Guide.

Legal Authority: TEX CONST Art IIl § 49a; TEX CONST Art VIII
§ 6; General Appropriations Act, Art IX, § 6.03 (2024-2025
Biennium)

Governing Law
and Venue

This agreement shall be governed by and construed in
accordance with the laws of the State of Texas, without regard
to the conflicts of law provisions. The venue of any suit arising
under this agreement is fixed in any court of competent
jurisdiction of Travis County, Texas, unless the specific venue
is otherwise identified in a statute that directly names or
otherwise identifies its applicability to the contracting state
agency.

APPLICABILITY: Clause required for procurement contracts
that are financed from state or federal funds.

Legal Authority: TEX. GOV'T CODE § 783.005.
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Assurance

Indemnification
(General)

Standard Text

RESPONDENT SHALL DEFEND, INDEMNIFY AND HOLD
HARMLESS THE STATE OF TEXAS AND AGENCY, AND/OR
ITS OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES,
CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM
ANY AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR
SUITS, AND ALL RELATED COSTS, ATTORNEY FEES, AND
EXPENSES ARISING OUT OF, OR RESULTING FROM ANY
ACTS OR OMISSIONS OF RESPONDENT OR ITS AGENTS,
EMPLOYEES, SUBCONTRACTORS, ORDER FULFILLERS, OR
SUPPLIERS OF SUBCONTRACTORS IN THE EXECUTION OR
PERFORMANCE OF THE CONTRACT AND ANY PURCHASE
ORDERS ISSUED UNDER THE CONTRACT. THE DEFENSE
SHALL BE COORDINATED BY RESPONDENT WITH THE OFFICE
OF THE TEXAS ATTORNEY GENERAL WHEN TEXAS STATE
AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT
AND RESPONDENT MAY NOT AGREE TO ANY SETTLEMENT
WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE
OFFICE OF THE TEXAS ATTORNEY GENERAL. RESPONDENT
AND AGENCY AGREE TO FURNISH TIMELY WRITTEN NOTICE
TO EACH OTHER OF ANY SUCH CLAIM.

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

NOTE: Depending on the transaction, the parties may also
negotiate an additional indemnification clause to specifically
address intellectual property, engineering services, or
architectural services.

Vendor created liability under a contract may pose a financial
risk to the State in violation of the prohibition against Excess
Obligations.

Legal counsel should be sought prior to the agency agreeing
to a mutual indemnification or indemnification of another
entity as such an obligation may constitute a “debt” in
violation of law. See Tex. Att'y Gen. Op. No. MW-475 (1982).

A statute may expressly authorize the state’s indemnification
of another entity. See TEX. GOV'T CODE § 808.003.

Supplemental text to the required clause may include the
following:

THIS PARAGRAPH IS NOT INTENDED TO AND SHALL
NOT BE CONSTRUED TO REQUIRE RESPONDENT TO
INDEMNIFY OR HOLD HARMLESS THE STATE OR AGENCY
FOR ANY CLAIMS OR LIABILITIES RESULTING FROM THE
NEGLIGENT ACTS OR OMISSIONS OF AGENCY OR ITS
EMPLOYEES.

For the avoidance of doubt, Agency shall not indemnify
Respondent or any other entity under the contract.

Legal Authority: TEX CONST Art VIIl § 6; TEX. GOV'T CODE §
2254.0031.

Law Enforcement
Agency Grant
Restriction

If Respondent is a law enforcement agency regulated by
Chapter 1701 of the Texas Occupations Code, Respondent
represents and warrants that it will not use appropriated
money unless the law enforcement agency is in compliance
with all rules adopted by the Texas Commission on Law
Enforcement (TCOLE), or TCOLE certifies that it is in the
process of achieving compliance with such rules.

APPLICABILITY: Clause applies to grant agreements
financed from appropriated funds.

Legal Authority: General Appropriations Act, Art IX, § 4.01
(2024-2025 Biennium).
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Assurance

Legal Authority

Standard Text

Respondent represents that it possesses legal authority to
apply for the grant. A resolution, motion or similar action
has been duly adopted or passed as an official act of the
Respondent’s governing body, authorizing the filing of the
Response, including all understandings and assurances
contained therein, and directing and authorizing the person
identified as the official representative, or the designee of
Respondent to act in connection with the Response and to
provide such additional information as may be required.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to grant agreements that are
financed from state or federal funds.

Legal Authority: TEX. GOV'T CODE § 783.005.

Limitations
on Grants to
Units of Local
Government

Respondent acknowledges and agrees that appropriated
funds may not be expended in the form of a grant to, or
contract with, a unit of local government unless the terms of
the grant or contract require that the funds received under the
grant or contract will be expended subject to the limitations
and reporting requirements similar to those provided by the
following:

Parts 2 and 3 of the Texas General Appropriations Act, Art. IX,
except there is no requirement for increased salaries for local
government employees;

Sections 556.004, 556.005, and 556.006 of the Texas
Government Code; and

Sections 2113.012 and 2113.101 of the Texas Government
Code.

APPLICABILITY: Clause applies to grant agreements
financed from appropriated funds.

The term “unit of local government” is defined in General
Appropriations Act, Art IX, § 4.04 (2024-2025 Biennium)
to be

a council of governments, a region planning commission, ora
similar regional planning agency created under Chapter 391
of the Local Government Code;

a local workforce development board; or

a community center as defined by Health and Safety Code §
534.001(b).

Legal Authority: General Appropriations Act, Art IX, § 4.04
(2024-2025 Biennium).

Lobbying
Expenditure
Restriction

Respondent represents and warrants that Agency’s payments
to Respondent and Respondent’s receipt of appropriated or
other funds under the contract or grant are not prohibited by
Sections 403.1067 or 556.0055 of the Texas Government
Code, which restrict lobbying expenditures.

(a) An organization, program, political subdivision, public

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal funds.

Section 403.1067 of the Texas Government Code provides
the following:

institution of higher education, local community
organization, or other entity receiving funds or grants from
the permanent funds in Section 403.105, 403.1055,
403.106, 403.1065, or 403.1066 may not use the funds
or grants to pay:

(1) lobbying expenses incurred by the recipient;

(2) a person or entity that is required to register with
the Texas Ethics Commission under Chapter 305,
Government Code;

(3) any partner, employee, employer, relative, contractor,
consultant, or related entity of a person or entity
described by Subdivision (2); or

(4) a person or entity who has been hired to represent
associations or other entities for the purpose of
affecting the outcome of legislation, agency rules,
ordinances, or other government policies.
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Assurance

Lobbying
Expenditure
Restriction

(Continued)

Standard Text

Respondent represents and warrants that Agency’s payments
to Respondent and Respondent’s receipt of appropriated or
other funds under the contract or grant are not prohibited by
Sections 403.1067 or 556.0055 of the Texas Government
Code, which restrict lobbying expenditures.

Guidance

(b) Except as provided by this subsection, the persons or
entities described by Subsection (a) are not eligible
to receive the money or participate either directly or
indirectly in the contracts, funds, or grants awarded in
Section 403.105, 403.1055, 403.106, 403.1065,
or 403.1066. A registrant under Chapter 305 is not
ineligible under this subsection if the person is required
to register under that chapter solely because the person
communicates directly with a member of the executive
branch to influence administrative action concerning a
matter relating to the purchase of products or services
by a state agency.

(c) Grants or awards made under Section 403.105,
403.1055,403.106, 403.1065, or 403.1066 may not
be conditioned on the enactment of legislation, agency
rules, or local ordinances.

Section 556.0055 of the Texas Government Code provides
the following:

(a) A political subdivision or private entity that receives
state funds may not use the funds to pay:

(1) lobbying expenses incurred by the recipient of the
funds;

(2) a person or entity that is required to register with
the Texas Ethics Commission under Chapter 305;

(3)any partner, employee, employer, relative,
contractor, consultant, or related entity of a
person or entity described by Subdivision (2); or

(4) a person or entity that has been hired to represent
associations or other entities for the purpose of
affecting the outcome of legislation, agency rules,
ordinances, or other government policies.

(b) A political subdivision or private entity that violates
Subsection (a) is not eligible to receive additional state
funds.

Legal Authority: TEX. GOV'T CODE §§ 403.1067, 556.0055.

No Conflicts
of Interest
(federal)

Respondent represents and warrants its compliance with the
federal agency’s conflict of interest policies in accordance 2
CFR §200.112.

Or

Other text specified by the federal
agency.

APPLICABILITY: Clause applies to grant agreements
financed from federal funds.

2 CFR § 200.112 provides the following:

The federal agency must establish conflict of interest policies for
federal awards. The non-federal entity must disclose in writing
any potential conflict of interest to the federal agency or pass-
through entity in accordance with applicable federal agency
policy.

Legal Authority: 2 CFR § 200.112.
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STATEWIDE PROCUREMENT DIVISION

Assurance Standard Text Guidance
No Conflicts Respondent represents and warrants that performance | APPLICABILITY: Clause applies to grant agreements and
of Interest under the contract or grant will not constitute an actual | procurementcontracts thatare financed from state or federal
(state) or potential conflict of interest or reasonably create an | funds.
appearance of impropriety. Further, Respondent represents i
and warrants that in the administration of the grant, it will LegaIAuthonty:,TEX. GOV'T CODE 8§ 2252'908',2254'032;
comply with all conflict of interest prohibitions and disclosure TEX LOCAL GOVT CODE Chapt.er 176; Tex. Atty Gen. Op.
requirements required by applicable law, rules, and policies, No. JC'0484 (2002) (c.oncludmg thaF grants awarded by
including Chapter 176 of the Texas Local Government Code. statg ?ge”"'es .are S,UbJeCt fOe SHict cor?mon—law rule
If circumstances change during the course of the contract or prohibiting conflict ofmter.es.;t) seealso Te.x. Att’y Gen. Op. No.
grant, Respondent shall promptly notify Agency. KP-0259 (2019) (determining that Section 2261.252(e) of
the Texas Government Code does not abrogate the common-
law conflict of interest doctrine for state agency purchase
orders of $25,000 or less).
No Waiver The Parties expressly agree that no provision of the grant or | APPLICABILITY: Clause applies to grant agreements and
of Sovereign contract is in any way intended to constitute a waiver by the | procurement contracts that are financed from state or federal
Immunity Agency or the State of Texas of any immunities from suit or | funds.
from liability that the Agency or the State of Texas may have .
by operation of law. Legal Authority: U.S. CONST. amend. XI.
Open Meetings If the Respondent is a governmental entity, Respondent | APPLICABILITY: Clause applies to grant agreements and

represents and warrants its compliance with Chapter 551
of the Texas Government Code, which requires all regular,
special or called meeting of a governmental body to be open
to the public, except as otherwise provided by law.

procurement contracts that are financed from state or federal
funds.

Legal Authority: TEX. GOV'T CODE § 551.002.

Political Polling

Respondent represents and warrants that it does not perform

APPLICABILITY: The prohibition regarding political polling

Prohibition political polling and acknowledges that appropriated funds | does notapply to a poll conducted by an academic institution
may not be granted to, or expended by, any entity that | as a part of the institution’s academic mission that is not
performs political polling. conducted for the benefit of a particular candidate or party.

General Appropriations Act, Art IX, § 4.03 (2024-2025
Biennium).
Legal Authority: General Appropriations Act, Art IX, § 4.03
(2024-2025 Biennium).
Public Respondent certifies that it has not received a final judicial | APPLICABILITY: Applies to any grant made to a local entity
Camping Ban determination finding it intentionally adopted or enforced | with state funds. However, a local entity that has not violated

a policy that prohibited or discouraged the enforcement of
a public camping ban in an action brought by the Attorney
General under Local Government Code §364.003. If
Respondent is currently being sued under the provisions
of Local Government Code §364.003, or is sued under
this section at any point during the duration of this grant,
Respondent must immediately disclose the lawsuit and its
current posture to the Agency.

Section 364.002 may not be denied state funds, even if
it is a part of another entity that is ineligible for funding.
For example, a police department may be an eligible local
entity, even if it is part of a city that is ineligible. See Local
Government Code § 364.004(c) and 361.001(1).

Legal Authority: Local Government Code, Chapter 364
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Assurance

Texas Public
Information Act

Standard Text

Information, documentation, and other material in connection
with this Solicitation or any resulting contract or grant may be
subject to public disclosure pursuant to Chapter 552 of the
Texas Government Code (the “Public Information Act”). In
accordance with Section 2252.907 of the Texas Government
Code, Respondent is required to make any information
created or exchanged with the State pursuant to the contract
or grant, and not otherwise excepted from disclosure under
the Texas Public Information Act, available in a format that is
accessible by the public at no additional charge to the State.

Or

Respondent understands that Agency will comply with the
Texas Public Information Act (Chapter 552 of the Texas
Government Code) as interpreted by judicial rulings and
opinions of the Attorney General of the State of Texas.
Information, documentation, and other material in connection
with this Solicitation or any resulting contract or grant may
be subject to public disclosure pursuant to the Texas Public
Information Act. In accordance with Section 2252.907 of the
Texas Government Code, Respondent is required to make any
information created or exchanged with the State pursuant to
the contract, and not otherwise excepted from disclosure under
the Texas Public Information Act, available in a format that is
accessible by the public at no additional charge to the State.

Guidance

APPLICABILITY: Clause applies to grant agreements and
procurement contracts that are financed from state or federal
funds.

Supplemental text to the required clause may include the
following:

Specific formats acceptable to the Agency include Word,
Excel, and PDF.

Supplemental text to the required clause may include details
of the agency'’s protocol for labeling confidential information
and procedures for receipt and handling of public information
requests.

Legal Authority: TEX. GOV'T CODE Chapter 552; TEX. GOV'T
CODE § 2252.907.

Reporting
Compliance

Respondent represents and warrants that it will submit
timely, complete, and accurate reports in accordance with
the grant and maintain appropriate backup documentation
to support the reports.

APPLICABILITY: Clause applies to grant agreements that are
financed from state or federal funds.

Legal Authority: 2 CFR §§ 200.327-.329; TEX. GOV'T CODE
§ 783.005.

Records
Retention
(federal)

Respondent represents and warrants its compliance with the
records retention requirements of 2 CFR § 200.333. Agency
reserves the right to direct a Respondent to retain documents
for a longer period of time or transfer certain records to
Agency custody when it is determined the records possess
longer term retention value. Respondent must include the
substance of this clause in all subawards and subcontracts.

APPLICABILITY: Clause applies to grant agreements and
procurement contracts financed from federal funds.

Legal Authority: 2 CFR § 200.334.

Records
Retention
(state-grant)

Respondent shall maintain and retain all records relating
to the performance of the grant including supporting
fiscal documents adequate to ensure that claims for grant
funds are in accordance with applicable State of Texas
requirements. These records will be maintained and retained
by Respondent for a period of four (4) years after the grant
expiration date or until all audit, claim, and litigation matters
are resolved, whichever is later. Agency reserves the right to
direct a Respondent to retain documents for a longer period
of time or transfer certain records to Agency custody when
it is determined the records possess longer term retention
value. Respondent must include the substance of this clause
in all subawards and subcontracts.

APPLICABILITY: Clause applies to grant agreements
financed from state funds.

NOTE: The records retention time period may be modified as
necessary to be consistent with the state agency’s approved
records retention schedule.

Legal Authority: TEX. CIV. PRAC. & REM. CODE § 16.051,
TEX. GOVT CODE § 441.185.
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Assurance

Records
Retention
(state-
procurement)

Standard Text

Forthetime period specified in Section 441.1855 ofthe Texas
Government Code, Respondent shall maintain and retain all
records relating to the performance of the contract including
supporting fiscal documents adequate to ensure that claims
for contract funds are in accordance with applicable State of
Texas requirements. Respondent must include the substance
of this clause in all subcontracts.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to procurement contracts
financed from state grant funds.

Section 441.1855 of the Texas Government Code provides:

(a) Notwithstanding Section 441.185 or 441.187, a state
agency

(1) shall retain in its records each contract entered into
by the state agency and all contract solicitation
documents related to the contract; and

(2) may destroy the contract and documents only after
the seventh anniversary of the date:

(A) the contract is completed or expires; or

(B) all issues that arise from any litigation, claim,
negotiation, audit, open records request,
administrative review, or other action involving the
contract or documents are resolved.

(b) A contract solicitation document that is an electronic
document must be retained under Subsection (a) in the
document’s electronic form. A state agency may print
and retain the document in paper form only if the agency
provides for the preservation, examination, and use of
the electronic form of the document in accordance with
Subsection (a), including any formatting or formulas that
are part of the electronic format of the document.

(c) In this section:

(1) “Contract solicitation document” includes any
document, whether in paper form or electronic form,
that is used by a state agency to evaluate responses
to a competitive solicitation for a contract issued by
the agency.

(2) “Electronic document” means:

(A) information that is created, generated, sent,
communicated, received, or stored by electronic
means; or

(B) the output of a word processing, spreadsheet,
presentation, orbusiness productivity application.

Legal Authority: TEX. GOV'T CODE § 441.1855.
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Assurance

Remedies for
Nonperformance

STATEWIDE PROCUREMENT DIVISION

Standard Text

If Respondent fails to comply with any requirement of the
contract, Agency may terminate or cancel all or any part of
the contract, may obtain substitute requested items, may
withhold acceptance and payments to Respondent, may
revoke any prior acceptance, may require Respondent to
refund amounts paid prior to revocation of acceptance and
may pursue all rights and remedies against Respondent
under the contract and any applicable law. Remedies for
nonperformance may also include suspension or debarment.
No provision of the contract shall constitute or be construed
as awaiverof any of the privileges, rights, defenses, remedies,
orimmunities available to Agency as an agency of the State of
Texas or otherwise available to Agency. The failure to enforce
or any delay in the enforcement of any privileges, rights,
defenses, remedies, or immunities detailed in the contract
or otherwise available to Agency by law will not constitute
a waiver of said privileges, rights, defenses, remedies, or
immunities or be considered as a basis for estoppel.

Or

Other contract text that satisfies the requirements of 2 CFR
Part 200 Appendix Il (A).

Guidance

APPLICABILITY: Clause applies to procurement contracts
exceeding the federal Simplified Acquisition Threshold that
are financed from federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)-

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

Contracts for more than the simplified acquisition threshold
currently set at $150,000, which is the inflation adjusted
amount determined by the Civilian Agency Acquisition
Council and the Defense Acquisition Regulations Council
(Councils) as authorized by 41 U.S.C. 1908, must address
administrative, contractual, or legal remedies in instances
where contractors violate or breach contract terms, and
provide for such sanctions and penalties as appropriate.

Legal Authority: 2 CFR Part 200 Appendix II.

Reporting

Suspected Fraud

and Unlawful
Conduct

Respondent represents and warrants that it will comply with
Section 321.022 of the Texas Government Code, which
requires that suspected fraud and unlawful conduct be
reported to the State Auditor’s Office.

APPLICABILITY: Clause applies to grant agreements that are
financed from state or federal funds.

Section 321.013(a) of the Texas Government Code provides:

The State Auditor shall conduct audits of all departments,
including institutions of higher education, as specified in
the audit plan. At the direction of the committee, the State
Auditor shall conduct an audit or investigation of any entity
receiving funds from the state.

Legal Authority: TEX. GOV'T CODE § 321.022.
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Assurance

Rights to
Inventions Made
Under a Contract

or Agreement

Standard Text

Respondent represents and warrants that it will comply
with the requirements of 37 CFR Part 401 (“Rights to
Inventions Made by Nonprofit Organizations and Small
Business Firms Under Government Grants, Contracts and
Cooperative Agreements”) and any implementing regulations
issued by the awarding agency, if federal award meets the
definition of “funding agreement” under 37 CFR §401.2(a)
and the Respondent wishes to enter into a contract with
a small business firm or nonprofit organization regarding
the substitution of parties, assignment or performance of
experimental, developmental, or research work under that
“funding agreement.”

Or

Other text specified by the federal
agency.

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to certain grant agreements
and procurement contracts financed from federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)-

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(F) Rights to Inventions Made Under a Contract or
Agreement. If the federal award meets the definition of
“funding agreement” under 37 CFR §401.2 (a) and the
recipient or subrecipient wishes to enter into a contract
with a small business firm or nonprofit organization
regarding the substitution of parties, assignment or
performance of experimental, developmental, orresearch
work under that “funding agreement,” the recipient
or subrecipient must comply with the requirements
of 37 CFR Part 401, “Rights to Inventions Made by
Nonprofit Organizations and Small Business Firms
Under Government Grants, Contracts and Cooperative
Agreements,” and any implementing regulations issued
by the awarding agency.

Legal Authority: 2 CFR Part 200 Appendix Il
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Assurance

State Auditor’s
Right to Audit

Standard Text

The state auditor may conduct an audit or investigation
of any entity receiving funds from the state directly under
the contract or indirectly through a subcontract under the
contract. The acceptance of funds directly under the contract
or indirectly through a subcontract under the contract acts
as acceptance of the authority of the state auditor, under the
direction of the legislative audit committee, to conduct an
audit or investigation in connection with those funds. Under
the direction of the legislative audit committee, an entity that
is the subject of an audit or investigation by the state auditor
must provide the state auditor with access to any information
the state auditor considers relevant to the investigation or
audit.

Or

Pursuant to Section 2262.154 of the Texas Government
Code, the state auditor may conduct an audit or investigation
of any entity receiving funds from the state directly under
any contract or indirectly through a subcontract under the
contract. The acceptance of funds by the Respondent or
any other entity or person directly under the contract or
indirectly through a subcontract under the contract acts
as acceptance of the authority of the state auditor, under
the direction of the legislative audit committee, to conduct
an audit or investigation in connection with those funds.
Under the direction of the legislative audit committee, the
Respondent or other entity that is the subject of an audit
or investigation by the state auditor must provide the state
auditor with access to any information the state auditor
considers relevant to the investigation or audit. Respondent
shall ensure that this paragraph concerning the authority to
audit funds received indirectly by subcontractors through the
contract and the requirement to cooperate is included in any
subcontract it awards.

Guidance

APPLICABILITY: Clause applies to grant agreements or
procurement contracts that are financed from state or federal
funds.

Supplemental text to the required clause may include the
following:

The contract or grant may be amended unilaterally by Agency
to comply with any rules and procedures of the state auditor
inthe implementation and enforcement of Section 2262.154
of the Texas Government Code.

Legal Authority: TEX. GOV'T CODE § 2262.154.

Subaward
Monitoring

Respondent represents and warrant that it will monitor the
activities of the subrecipient as necessary to ensure that the
subaward is used for authorized purposes, in compliance
with applicable statutes, regulations, and the terms and
conditions of the subaward, and that subaward performance
goals are achieved.

APPLICABILITY: Clause applies to grant agreements that are
financed from state or federal funds.

Legal Authority: 2 CFR § 200.332(d); TEX. GOV'T CODE §
783.005.
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Assurance

Termination and
Cancellation
Circumstances

Standard Text

Agency reserves the right to terminate the contract at any
time, in whole orin part, without cost or penalty, by providing
thirty (30) calendar days’ advance written notice. Agency
reserves the right, in its sole discretion, to terminate the
contractin whole orin part for Respondent’s material breach,
provided that Respondent has been given advance written
notice specifying the nonperformance and a thirty (30)-
calendar-day period in which to cure the breach.

In the event of contract termination, Respondent must,
unless otherwise mutually agreed upon in writing, cease all
work immediately upon the effective date of termination.
Termination or expiration of the contract shall not affect
Agency’s right to use previously purchased licensed software
through the term of each such license, nor any maintenance
or support purchased prior to such termination. In the event
of contract termination, the Agency’s sole and maximum
obligation shall be to pay Respondent for previously
authorized services completed in accordance with contract
requirements and performed prior to the effective date of
termination. Agency shall have no other liability, including no
liability for any costs associated with the termination.

Agency reserves the right to pursue reasonable costs, fees,
expenses, and other amounts or damages available to
the Agency under the contract or under applicable law,
including, but not limited to, attorneys’ fees and court costs,
if termination or cancellation is at the Respondent’s request
or if the Agency terminates the contract for cause.

Or

Other contract text that satisfies the requirements of 2 CFR
Part 200 Appendix Il (B).

STATEWIDE PROCUREMENT DIVISION

Guidance

APPLICABILITY: Clause applies to procurement contracts
exceeding $10,000 that are financed from federal funds.

2 CFR Part 200 Appendix Il (Contract Provisions for Non-
Federal Entity Contracts Under Federal Awards)--

In addition to other provisions required by the federal
agency or the non-federal entity, all contracts made by the
non-federal entity under the federal award must contain
provisions covering the following, as applicable:

(B) All contracts in excess of $10,000 must address
termination for cause and for convenience by the non-
federal entity including the manner by which it will be
effected and the basis for settlement.

Legal Authority: 2 CFR Part 200 Appendix Il
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APPENDIX 8
SAMPLE PERSONNEL ACTIVITY REPORT

Compensation — Fringe Benefits
Personnel Activity Report
[Month] [Year]
Employee Name: [Name]

Activity for Which
Employee was
Project Actual Activities Performed Compensated

(% of Total Hours

Worked)
[Grantor Agency
Name] Contract/
Grant Nos.
and Names

XOKXXXXX -
(]
[Contract Name]

XXXXXXXXXX
X %
[Contract Name]

XXXXXXXXXX o,
()
[Contract Name]

XXXXXXXXXX X /0

XOKXXXXX o
(]
[Contract Name]

Other Projects
(Not Related to
[Grantor Agency X%
Name] Contracts/
Grants)

The information listed above is true and correct. [Grantor Agency Name] may request additional information.

Employee Signature

Date

Supervisor
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APPENDIX 9
Sample Request for Application Checklist

TxGMS does not require any particular method of grantee selection. Agencies should consult their counsel for help identifying a grantee
selection method that complies with applicable law. This checklist is provided as a suggested reference for agencies using a request for
applications or similar method. For further information on grantee selection, see Footnote 55 above and the accompanying text.

Authorized Official

Opportunity/RFA Number Financial Officer

Project Director

Request for Applications Documents N/A Included

Pre-Award Phase

Draft/Initial application documentation - All Parts/Attachments/Exhibits

[] Funding Opportunity Description [_] Award Information [_] Eligibility Information

[] Application and Submission Information [_| Evaluation Criteria [_| Application Review Information [ ] Award
Administration Information [_] Question/Agency Contacts [ ] Supplementary Material

Stakeholder Meeting Documentation (e.g., Needs Assessment, Cost Estimate, Acquisition Plan)

Reporting Requirement (including evidence of agency request and receipt of approval) -
[ ]LBB Reporting Requirement > $50,000 [_| Publish on agency website > $25,000

Finalized Application (including all parts/attachments/exhibits)

Internal Approval to Issue Request for Applications

Request for Applications Announcement (eGrants, optional and if applicable)

Pre-Application Conference Agenda and Sign-in Sheet (including dated eGrant printout) [_| Voluntary [_] Mandatory

Copies of Questions from Potential Respondents (including proof of timely receipt)

Question and Answer Document Issued

Scoring Matrix finalized, if applicable

A A
OO oooioo o O

Evaluation Committee Members selected, if applicable

Evaluation Documentation (If applicable)
Copies of Responses

Initial Screening of Application

Signed Non-Disclosure and Conflict of Interest Statement from each Evaluation Committee Member and, if applicable,
Technical Advisor

Evaluation Committee Meeting Documentation (including agenda, guidelines)

Copy of Answers Received from Respondent(s) to Agency’s Clarification Questions

Copy of Oral Presentation Agenda & Presentation Documents

All Completed Evaluation Committee Member Score Sheets (score sheets from all scoring committee members for all
scoring rounds) Scoring Round: [ 11, [12, [ 13

Master Evaluation Score Sheet (completed)

OO O \ooyo) o

[]
[
[]
[]
[]
L]
[]
[]

Evaluation Review Process & Financial Review

Grant Award and Amendment Documentation

Pre-approval Award Database Check |:|
[_] Federal Database Check (SAM) [ | Tax ID Check [_| Debarment Check [ | Child Support Obligation
L]

Agency award notification to the applicant
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